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Foreword

The present book is the result of an international conference held in Kiel
from 19 to 21 September 2014 in honour of the 100" anniversary of the
Walther Schiicking Institute for International Law (WSI) at Kiel University.
The WSI is the oldest university institute for public international law in the
world. It was established in 1913 by the Prussian Minister of Culture and took
up work in 1914. Therefore, the year 1914 is regarded as its founding year. In
1995, the institute adopted the name of its former director and judge of the
Permanent Court of International Justice, Walther Schiicking, who, contrary to
the vast majority of German public international lawyers of his time, felt duty-
bound to create an order of peace and international understanding.

Today, focal areas of research of the WSI encompass practically all aspects
of public international law. Besides a strong focus on questions of international
peace and security, the work of the institute comprises several areas of public
international law, such as human rights, international dispute settlement, inter-
national criminal law, environmental law, the law of the sea, the history and
theory of international law, and cultural heritage law, as well as European Un-
ion law and comparative constitutional law. The broad range of activities at the
institute includes the publication of the “German Yearbook of International
Law” and the “Publications of the Walther Schiicking Institute for International
Law” series. Furthermore, the WSI is home to Germany’s oldest and biggest
university library for international law, which became the first German library
to attain the status of UN Depository Library bestowed upon it in 1948.

The topic of the international conference in honour of the 100™ anniversary
of the WSI was “100 Years of Peace Through Law: Past and Future”. The rea-
son for choosing this subject was twofold: First, it picked up one of the main
areas of work of Walther Schiicking. Second, it referred to one of the key areas
of present research and work of the institute as a whole. When we decided
about the thematic focus in 2012, we did not expect it to be of such a topicality
exactly at the moment the international conference took place. The events in
Ukraine as well as in the Arab-Muslim world and in large parts of Africa do
raise the question whether it is actually possible to maintain, establish and re-
store peace with the help of law. Are those who condemn the use of force, those
who want to banish it from international relations, those who work for a world
in which law prevails — and not power, aggression and violence — only dream-
ers? We discussed these and several other questions during three days.
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The conference was composed of three parts. The opening part, under the ti-
tle “100 Years of Public International Law” presented a historical perspective.
The first speech, held by Prof. Dr. Dr. h.c. mult. em. Knut Ipsen, University of
Bochum, one of the numerous distinguished alumni of the institute, dealt with
“100 Years of Public International Law in Kiel: The History of the Walther
Schiicking Institute”. It was followed by a speech delivered by Prof. James
Crawford, D.Phil., LL.D., S.C., F.B.A., then University of Cambridge, now
Judge at the International Court of Justice, on “The Unfolding of Public Inter-
national Law since 1914”. The two presentations analysed the entangled deve-
lopments of both, public international law and an academic institution, between
idealism and pragmatism, between disillusionment and high aspirations.

The second part of the conference took up the central topic of “Maintenance
and Restoration of International Peace and Security”. Three speakers analysed
the existing ways as well as available instruments to maintain and restore peace
and security: Dr. Gunter Pleuger, former diplomat and then President of the
European University Viadrina Frankfurt/Oder, presented the diplomatic means.
Prof. Francisco Orrego Vicuiia, Ph.D., Santiago de Chile, an experienced arbi-
trator and judge, dealt with arbitration and judicial settlement as legal means.
Prof. Dr. Théodore Christakis, University of Grenoble and Director of the Cen-
tre d’Etudes sur la Sécurité Internationale et les Coopérations Européennes,
analysed the ways how international peace and security may be maintained and
restored by means of (legitimate) force. These general surveys where supple-
mented by three case studies. Their aim was to show how in practice, depen-
ding on the circumstances, the different means (diplomatic and legal means as
well as the use of force), are combined with each other. Dr. Lucy Keller Léiubli,
Swiss Federal Department of Justice and Police, who researched intensively on
Cambodia, presented a case study on the peace process in this country. Prof.
Dr. Frank Hoffmeister, European Commission, who worked on the European
Commission’s Cyprus Desk as well as for the UN Special Advisor on Cyprus,
dealt with the case of Cyprus. Prof. Dr. Jean-Yves de Cara, Paris Descartes
University, former Executive Director of Paris-Sorbonne University Abu Dhabi
and expert on the Maghreb region, exposed the difficulties in restoring peace in
Libya.

The conference ended with a third part dedicated to the situation arising
should the different means of maintaining and restoring peace fail. We looked
at the existing rules and the challenges to international humanitarian law. Prof.
Dr. Marco Sassoli, University of Geneva, who worked for the ICRC for several
years, presented an expert’s tour d’horizon on the “Challenges to International
Humanitarian Law”. This exposé was followed by two talks on specific and
still unresolved challenges: Prof. Dr. Andreas Paulus, University of Gottingen
and Justice of the Federal Constitutional Court of Germany, who formed part of
the group of experts of the ICRC on occupation and other forms of administra-
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tion of foreign territory, analysed whether the law of occupation may be applied
to UN missions. Prof. Math Noortmann LL.M., M.Sc., Ph.D., then Oxford
Brookes University, now Coventry University, an expert on non-state actors,
presented the challenges posed to international humanitarian law by private
military companies.

The conference was an inspiring success. The long and in-depth discussions
which continued during breaks, receptions and dinners showed us that we still
do not have the answers to all questions and problems challenging the mainte-
nance and restoration of international peace and security today. However, we
remain confident. In the Institute’s future work we will carry on the legacy of
Walther Schiicking — an academic writer, a teacher of law, and a practitioner of
international law, always devoted to lasting world peace and security. Many
thanks to all speakers and their excellent contributions as well as to all partici-
pants and their valuable comments!

This book could never have been published without the support of an excel-
lent team of three members of the WSI: Jens Theilen took over the immense
task of proof-reading, assessing and commenting each single contribution. He
was assisted by Liv Christiansen who helped him in verifying footnotes and
other sources. Samira Wagner did a wonderful job by formatting the whole text
and bringing it in due form. We are extremely grateful for their commitment
and all the time they invested.

Kiel, October 2015 Andreas von Arnauld,
Nele Matz-Liick,
Kerstin Odendahl
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100 Years of Public International Law in Kiel:
The History of the Walther Schiicking Institute

By Knut Ipsen

100 years of an academic institution devoted to international law: such a his-
tory comprises a hardly imaginable diversity of acting persons, of ideas, of
activities, of success and sometimes of aberration and of failure. My contribu-
tion to this anniversary does not, of course, permit a comprehensive apprecia-
tion of the merits of all generations that have contributed to the reputation of
this Institute. A detailed history is to be found in the “Festschrift” which will be
presented at this Conference. The author of that historical survey is Dr. Ursula
Heinz' and I very warmly recommend reading it, which I had the pleasure of
doing in advance.

I will confine my brief contribution to finding the common denominator of
that diversity just mentioned. Finding this common denominator requires look-
ing for the traces of the spirit that has animated the acting persons and guided
their activities. I would like, therefore, to invite this distinguished audience to
participate in a search covering three phases partially similar to three epochs of
our national history.” This approach will consequently reflect the positions of
scholars of this Institute in comparison with the mainstream of German interna-
tional legal scholarship in their time.

" Ursula E. Heinz, 100 Jahre Walther-Schiicking-Institut fiir Internationales Recht,
in: Jost Delbriick et al. (eds.), Aus Kiel in die Welt: Kiel’s Contribution to International
Law, Festschrift zum 100-jdhrigen Bestehen des Walther-Schiicking-Instituts fiir Inter-
nationales Recht, 2014, 13 et seq. This is a general reference for everybody who seeks
for more detailed information than it has been possible to provide during the 30 minutes
presentation of this paper.

% The first phase covers the time of the Republic of Weimar, but begins already with
the disastrous year 1914. The second phase, the adaption of the national-socialist ideol-
ogy by many German scholars of international law, came to an end with regard to the
Institute already in 1944 with the directorship of Hermann von Mangoldt. It was von
Mangoldt whose careful leadership prepared the beginning of the third phase of the
Institute as a research entity in a democratic State.
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A. Realism and Idealism — the Basic Approaches
to International Law of Two Eminent Scholars

The first phase to be considered covers the time from 1914 to 1933. The ini-
tiator and first Director of this Institute, Theodor Niemeyer, and his successor,
Walther Schiicking, whose personality and work are rightfully honoured by the
name of the Institute since 1995, cannot be regarded as typical German interna-
tional lawyers of their time. Precisely because of this fact, both deserve our
special attention.

L. International Law as an Undeniable Reality
and an Element of Civilisation

Theodor Niemeyer,’ though holding a chair of Roman and civil law at the
law faculty of Kiel University since 1893, concentrated his main interests more
and more on international law. Thus he wrote, already at the very beginning of
the 20th century: “The unfolding of national energies directed at worldwide
interaction demands of jurisprudence, too, a cosmopolitan extension ... The
internationalisation of law corresponds to the generally accepted interests of all
progressive States”.* This was perhaps still the private international lawyer and
the Roman lawyer (with regard to the antique jus gentium) speaking. His basic
position, however, was laid down in 1910, when he published, under the title
“On the nature of international law”, a revised version of his inaugural speech
as the Rector of the Christian-Albrechts-Universitit.” He qualified the view of
the majority of his contemporary German colleagues that States are bound to
international law only by their will and only as long as the law was in accord-
ance with their will as a “misguided doctrinalism” and an incorrect “aprioristic”
(eine falsche Aprioristik).® To explain this verdict he argued that it was not
conceivable to seek the nature of all law a priori in the heterogeneous regula-
tions of law on the national and international level. When doing so, the result
would be an abstractum not compatible with reality. He was convinced that
nobody could deny the reality of an international legal organisation, if one was
prepared to consider the reality of international relations instead of “looking up

3 See for details Alexander Bader, Leben und Werk des Geheimen Justizrates Prof.
Dr. Dr. h.c. Theodor Niemeyer, 2001.

* Theodor Niemeyer, Zeitschrift fiir Internationales Privat- und Strafrecht11 (1902), 2
(introduction of Niemeyer as the editor); this and all following quotations of German
texts in an English version are translations of the author of this paper.

3 Theodor Niemeyer, Vom Wesen des internationalen Rechts, Zeitschrift fiir Interna-
tionales Recht 20 (1910), 1 and note * on that page.

® Niemeyer (note 5), see this and the following quotations 8 ef seq.
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to the clouds and waiting whether from there, international legal revelations
and angels of peace would be inclined to come down to earth”.

The unions organised on the basis of multilateral treaties during the second
half of the 19th century had created in his view an undeniable new quality of
international law.” So this organisation of peaceful and permanent international
cooperation had transformed international law into a positive and important
component of the entire social order of international life. Thus, international
law was, in the modern age, a real element of international culture. Its source
was the consensus of States and it was this consensus which must be taken as a
reflection of the real interests of States. This sociological approach, as Nie-
meyer qualified his concept, was, as he himself expressly stated, far removed
from the traditional approach of his contemporary German colleagues, who
inquired whether or how far international law was compatible with the sover-
eignty of States. According to Niemeyer’s opinion the nation which would
succeed in combining national interests with the development of international
law in the most clear-sighted manner would, in the future, be at the pinnacle of
civilisation.®

At this point I cannot resist the temptation to consider whether our American
colleagues Goldsmith and Posner would perhaps have hesitated to qualify in-
ternational law as a kind of a mere epiphenomenological “drop off” of State
interests, if they had studied Niemeyer’s 100 years old treatise on the nature of
international law before elaborating on the limits of international law.’

After all, this was the fundamental position of Theodor Niemeyer when he
succeeded in obtaining, on 5 February 1914, the Ministerial Approval to the
Statute of the “Royal Seminar of International Law at the University of Kiel”.

II. International Law as the Basis
of a Peaceful World Order

Walther Schiicking,'® who was appointed as the successor of Niemeyer in
1926, had always frankly confessed his political orientation as a convinced
liberal and a declared pacifist — in times of a wide-spread conservatism in Ger-
man law faculties and, moreover, in German public life a position outside the

7 Niemeyer (note 5), 12 et seq.

8 Niemeyer (note 5), 15.

® Jack L. Goldsmith/Eric A. Posner, The Limits of International Law, 2005, especial-
ly Part 2 (Treaties), 81 et seq.

1% For details as to his work and life see Frank Bodendiek, Walther Schiickings Kon-
zeption der internationalen Ordnung — Dogmatische Strukturen und ideengeschichtliche
Bedeutung, 2001.





