Beitriage zum Internationalen und
Europiischen Strafrecht

Studies in International and
European Criminal Law and Procedure

Band/ Volume 22

The Legality of Targeted Killings
in View of Direct Participation
in Hostilities

By

Josef Alkatout

Duncker & Humblot - Berlin



JOSEF ALKATOUT

The Legality of Targeted Killings in View
of Direct Participation in Hostilities



Beitrage zum Internationalen und
Européischen Strafrecht

Studies in International and
European Criminal Law and Procedure

Herausgegeben von /Edited by
Prof. Dr. Dr. h.c. Kai Ambos, Richter am OLG Braunschweig (abgeordnet)

Band/Volume 22



The Legality of Targeted Killings
in View of Direct Participation
in Hostilities

By

Josef Alkatout

Duncker & Humblot - Berlin



The Faculty of Law of the Georg-August University of Gottingen
acceptet this work as dissertation in the year 2014.

Bibliographic information published by the Deutsche Nationalbibliothek

The Deutsche Nationalbibliothek lists this publication in
the Deutsche Nationalbibliografie; detailed bibliographic data
are available in the Internet at http://dnb.d-nb.de.

All rights reserved
© 2015 Duncker & Humblot GmbH, Berlin
Typesetting: L101 Mediengestaltung, Berlin
Print: Buch Biicher de GmbH, Birkach
Printed in Germany

ISSN 1867-5271
ISBN 978-3-428-14696-3 (Print)
ISBN 978-3-428-54696-1 (E-Book)
ISBN 978-3-428-84696-2 (Print & E-Book)

Printed on no aging resistant (non-acid) paper
according to ISO 9706

Internet: http://www.duncker-humblot.de



In memory of
my great grandfather, combatant during the First World War
my grandfather, combatant during the Second World War
my father, civilian during the Palestine War






Acknowledgements

I would like to acknowledge the people who provided me with their
generous help and inspiration while writing this book.

I am deeply indebted to Professor Dr. Dr. h.c. Kai Ambos, Judge at the
Appeal Court of Lower Saxony, Germany, who mastered the balance be-
tween focusing my work and granting me sufficient autonomy for independ-
ent research. Combined with his astounding expertise and his many words
of wisdom, Kai Ambos is truly one of a kind. I also wish to thank Profes-
sor Dr. Andreas Paulus who found the time for a valuable review, notwith-
standing his nomination to the German Federal Constitutional Court.

I am grateful to the translators Jad Chartouni and Diana El-Azar (both
Arabic), Yahua Yang and Nicole Choong Ai Pang (both Chinese), Dr.
Viviane Brunne (Russian) and Manuel Wachter (Spanish), as well as to the
reviewers Dr. Stefanie Bock and Hsiang Pan, LL.M. (both content), and
Danielle Carpenter Spriingli (language and style).

Most of all I have to thank my mother who has taught me how to suc-
ceed. Without her, this book would have never been written. Danke, Mama.

Josef Alkatout






Contents

A. Introduction ...... ... ... . . ... ...

L
IL

I1I.
Iv.

Aim of this Study. . ... ... .

Historical Development of Asymmetric Warfare, Immediate Participa-
tion in Hostilities and Targeted Killings ... .................. ...

Definition of Targeted Killings .......... ... ... ... ... ... ...
Applicable Law. ... ... .
. The Hague Law, Geneva Law and International Criminal Law . ..
. Anonymous Killings versus Targeted Killings . ................
. International Human Rights Law ............ ... ... ... ....
. IHL’s Applicability ratione loci .............. ... ... ......

AW N —

5. IHL’s Applicability ratione temporis ........................

B. International and Non-international Armed Conflicts ...............

L
IL.

III.
Iv.

V.

Qualification as an International Armed Conflict.................
Several Levels of Non-international Armed Conflicts .............
1. Three-step Approach ........... ...ttt ..
2. Territorial Control ........ ... ... ... . ... .

3. Impact on Targeted Killings and Immediate Participation in Hosti-
LIHES .o

Particular International and Non-international Armed Conflicts .. ...
Convergence of International and Non-international Armed Conflicts

Immediate Participation in Hostilities as a Concern of Non-interna-
tional Armed Conflicts . ......... ... ... . i

C. Statuses during Armed Conflict .............. ... . ... ... ......

L

1L

I1I.

International Armed Conflicts .. .............. ... ... ..........
1. Combatants . . ... ..ottt e
2. Civilians . ..o
3. Allocation and Loss of Status..............................
Non-international Armed Conflicts ............................
. No Combatant Status, no Prisoners of War ...................
. Emergence of the Law and States’ Interests ..................
. Impact on the Ground, Reciprocity and Legal Ethics ...........
. Voluntary Granting of Combatant Status? ....................

[ S O R N

. Rights and Denomination of Members of the State’s Armed
Forces ... ...

6. Conclusion on Statlses . . ... ...ttt
Categories Independent of the Conflict’s Nature .................

21
23

23
30
32
32
34
37
41
46

48
48
49
49
51

54
55
57

59

61
61
61
64
67
69
69
71
72
74



10 Contents

1. “Non-combatants” . .............. .t 78
2. “Quasi-combatants” ... ... ... ... 80
3. Parlementaires . ........... ... i 81
4. Private Contractors. . ... ..ottt 82
IV.  Correct Denomination of Immediately Participating Civilians ... ... 84
D. Principle of Distinction .. ......... . ... ... . ... .. ... ... ... 91
I.  Principle of Active Distinction ............... .. .. .. ......... 91
II.  Principle of Passive Distinction. . ............. .. ... .. ......... 92
E. (No) Protection from Military Attack during Armed Conflict . .. ... .. 96
L Combatants . . ... ...ttt 96
IL Civilians .. ... 98
LA 5T B3) of AP T oo 98
2. Provisions Similar to Art. 51 3) of AP T..................... 100
3. Active, Direct, Real and Immediate Participation .............. 103
a) Overview of the Different Concepts ...................... 103
b) How to Interpret the Different Concepts .................. 106

aa) Vienna Convention on the Law of Treaties of 1969
(VCLT) . oot e 106
bb) Statutory Interpretation in General .................... 107
(1) Literal/Grammatical Interpretation................. 107
(2) Systematic Interpretation ................ .. .. .... 108
(3) Teleological Interpretation ....................... 108

cc) Subsidiary Interpretation Methods under Art.32 of the
VCLT . . 109
(1) Travaux préparatoires ....................c...... 109
(2) Historical Interpretation ............... ... ...... 109
(3) International Texts and Practice................... 109
(4) International Texts and Practice put to the Test...... 111
(5) Inclusive and Conciliatory Interpretation ........... 111
dd) Noscitur a sociis Approach .. ........................ 112
ee) “Immediate” Participation in Hostilities ... ............. 112

4. Conclusion on the Exceptional Clause’s Appropriate Wording and
its Reasoning . ........... i 113

5. Remaining Protection for a Civilian Taking an Immediate Part in
HOSHIILIES . ..ot 114
a) International Armed Conflicts ........................... 114
b) Non-international Armed Conflicts ....................... 115

III. Loss of Protection from Attack via Membership in the Armed Forces
or an Organized Armed Entity. ... ...... ... .. .. ... ... ... ..... 116
1. States’ Armed Forces ... ......... .. .. ... .. .. .. .. .. .. ... 116
2. Denomination of the Concerned Non-state Entities............. 117

3. Definition of Membership . ........ .. ... ... . ... ... .. .... 117



Contents 11

4. International Armed Conflicts . ............ ... ... ... ...... 118
a) Qualification as an Organized Resistance Movement and Loss
of Protection from Attack ............. ... ... ... .. .. ... 118
b) Additional Qualification for Combatant Status.............. 120
¢) Comprehensive Understanding of Members of an Organized
Resistance Movement. .. ...ttt 121
d) Individuals not under Military Command . ................. 122
5. Non-international Armed Conflicts ... ....................... 124
a) Strict Requirements for Organized Armed Groups........... 124
b) Absence of Combatant Status ........................... 125
¢) Continuous Combat Function............................ 125
d) No Immunity from Attack ......... .. . .. .. .. .. ... .... 126
6. Practical Consequences of a Strict Approach for the Entities’ Qua-
Lfication ... ... 127
7. Duration of Membership ............ ... .. ... ... .. . ... 129
8. Concluding Remarks on Membership Approach ............... 130
F. Immediate Participation in Hostilities ........... ... ........... .. 132
L Introduction . .. ... .o 132
II.  Israeli Judgment (“Targeted Killings Case™)..................... 133
III. ICRC Interpretive Guidance. ... ...........vvirinininrnnenn.. 137
IV. Case-by-case Approach?. ... ... ... ... .ot 139
V.  Definition of Immediate Participation in Hostilities............... 140
1. “And for such Time as” — Immediate Participation in Hostilities
FALIONE TETPOVIS . . o oo oottt e e e e e e e 143
a) Basic Principle ......... ... ... 143
b) Beginning of Immediate Participation in Hostilities ......... 143
¢) End of Immediate Participation in Hostilities............... 145
aa) “Specific Acts Approach” and its “Revolving Door”. . .. .. 146
bb) Not an Issue of lex scripta versus lex non scripta . . ... ... 149
cc) Taking into Account the Entire “Hostile Period”......... 150
dd) One-time Immediate Participation in Hostilities ......... 151
ee) Case of Return from Attack ......................... 153
ff) Responsibility to Determine the End of Immediate Partici-
pation on the Ground ................ ... ... ...... 154
gg) How to Signal the End of Membership or of Immediate Par-
ticipation in Hostilities? ......... .. ... ... ... .. ..... 155
(1) Individualized Approach............ ... ... .. .... 156
(2) Database Registration .. .......... ..., 156
(3) Burden of Proof Lies with the Attacker ............ 159
(4) How to Accelerate the End of Membership or Immedi-
ate Participation in Hostilities? ................... 159
2. Hostilities .. ... 162
3. Direct Causation. . ... ..ottt 164

4. Belligerent NeXUS . . ..ottt e e 166



12

Contents

5. Classic Notions of Criminal Law ........... .. ... .. .. ... .... 167
a) Attempt, Threat, Likelihood of Harm and Guilt............. 168
b) Actus reus and mens rea ............ .. .. .. 170
¢) Situations of Doubt ........... ... ... .. .. . i 171

6. Additional Requirements for (Im-)Mediate Participation in Hostili-
13 1S 172

a) The Unlawfulness of an Act and the Weakening of the Ad-
VEISATY « v vt et e e et e e e e e e e 172
b) Carrying of a Weapon ............... .. ..., 173
VI. Specific Cases of Immediate Participation in Hostilities . .......... 174
1. Human Shields . . ........ ... . 174
2. Computer Attacks . .. ..ot 178
3. DIONES. . o 180
VIIL. Illustrative Examples of Immediate Participation in Hostilities. . . . .. 185
VIII. Mediate Participation in Hostilities . ............. ... ... ....... 192
IX. Right to Immediate Participation in Hostilities .................. 198
Practice of Targeted Killings in Light of other IHL Principles ....... 200
I Proportionality . ......... .. ... . 200
II.  Prohibitions of Perfidy and Denial of Quarter ................... 203
III.  Other Principles and Conclusion ... ........... .. ... .. ......... 205
Legality of Targeted Killings in Armed Conflict. ................... 206
L In General .. ... . 206
II.  Less Harmful Means ............. ... ..o .. 211
IIL. Target Lists . ..ottt e e e et 217
IV.  Ex post Investigation of a Killing’s Legality? ................... 218
Fictional Case Study . .......... .. ... .. . . . . . 220
L Fictional Facts. .. ... ... 220
II.  Application of the Law and its Principles ...................... 221
1. Applicable Law .. ... 221
2. Qualification of the Conflict and Corresponding Legal Texts. . . .. 221

3. Assessment of the collectivities and the individuals as well as of
their ACtS . ..ot 222
a) allYance . ........ .. ... .. 223
aa) Intrinsic Characteristics . .. ..........cooviiinrenen.... 223
bb) Military Vulnerability .............. ... ... ... .. ... 223
cc) Criminal Liability ....... ... .. . .. .. . . . ... 224
b) Y. Woman . ...... ... 224
C) XEMNO . vttt 224
d) forZes ... ... 226
aa) Intrinsic Characteristics ... ..........c.vuiinne.... 226
bb) Military Vulnerability and no General Criminal Liability .. 226
cc) Lawfulness of the forZes Acts . ...................... 227

III. Conclusion . ........... ... e e 227



Contents 13

J. Conclusions . . ... ... 229
I In General . ... ... . . 229

II.  Substantive Findings. ......... ... . . . ... 229
III. “And for such Time as™.......... ...ttt 230

IV. Use of Appropriate EXpressions .................c.ouiuinen.n.. 231
References and Bibliography .......... ... ... ... ... ... ... ... ... ... 233
Domestic Legislation, Regulation and Communication ................. 269
I France ... ... . . 269

IL Germany .. .....c.o i 269
IIL Israel . ..o 270
IV. Netherlands . ... 270

V. New Zealand. ... ... 270
VL NOIWAY ..ottt 270
VII. Switzerland .. ... ... .. . . . 270
VIIL UK. o 270
IX. UL S 270
Table of Cases. .. ........ .. . 273
L International ... ...... ... .. .. ... 273

L. ICC . 273

2. TG e 273

3 ICTR e 274

A IO Y e 274

S Other . .o 275

I DOmeStiC . ..o 275

1. Canada . ... ... 275

2. Colombia . ... 275

3. GOIMANY . oottt ettt e e 276

4o Israel ..o 276
S.Switzerland . . ... .. 276

6. UL S e 276



Abbreviations and Terminology

ABDI
ACLU
Add.
ADH

AFL Rev

Al

AJIL

ALR

Ann. Am. Acad. Polit.
Soc. Sci.

AP

AppC

Appl

Art(s).

ASIL (Proceedings)

ASM

AUC

AUILR

AUlntLaw]1

AUJ INT'L L & POL’Y

AYBIL
BMJ
Bofax

Brill
BWV
BYIL

CA

CaH

CAR
CardLRev

Anuario brasileiro de direito internacional
American Civil Liberties Union
Addendum

Académie de droit international humanitaire et de droits
humains

Air Force Law Review

Amnesty International

American Journal of International Law

Albany Law Review

Annals of the American Academy of Political and Social
Science

Additional Protocol to the Geneva Conventions
Appeals Chamber

Appeal(s) Judgment(s)

Article(s)

American Society of International Law (Proceedings)
Acta Societatis Martensis

Autodefensas Unidas de Colombia

American University International Law Review
Australian International Law Journal

American University Journal of International Law and
Policy

Australian Yearbook of International Law
Bundesministerium der Justiz (Germany)

Periodical publication issued by the Institute for Interna-
tional Law of Peace and Armed Conflict of Bochum
University

Brill Nijhoff Imprint

Berliner Wissenschafts-Verlag

British Yearbook of International Law
Common Article

Crime(s) against Humanity

Central African Republic

Cardozo Law Review



Abbreviations and Terminology 15

CDDH CoE Steering Committee for Human Rights

cf. conferre

CFR Council on Foreign Relations

Ch(s). Chapter(s)

CILJ Cornell International Law Journal

CJIL Chicago Journal of International Law

CLR Canberra Law Review

CNA Computer network attack

CoE Council of Europe

ColumbiaUP Columbia University Press

CornellUP Cornell University Press

Creighton L Rev Creighton Law Review

CSS Center for Security Studies

CUDIH Centre Universitaire de Droit International Humanitaire,
Geneva

Ccup Cambridge University Press

CWILJ California Western International Law Journal

CWRIJIL Case Western Reserve Journal of International Law

DCAF Geneva Centre for the Democratic Control of Armed
Forces

D.D.C. United States District Court for the District of Columbia

DDR U.N. Disarmament, Demobilization and Reintegration
Resource Center

Dep. Department

DICIL Duke Journal of Comparative & International Law

DIJILP Denver Journal of International Law and Policy

DoA Department of the Army (U.S.)

DoD Department of Defense (U.S.)

Dol Department of Justice (U.S.)

DPIH Direct participation in hostilities

DRC Democratic Republic of the Congo

e.c. e contrario

ECHR European Court of Human Rights

ed. Edition

e.g exempli gratia

EIA Ethics & International Affairs

EILR Emory International Law Review

EJIL European Journal of International Law

EO(s) Executive Order(s) (U.S. President)

EP European Parliament



16

ETA

et al.
etc.

et seq.
et seqq.
EU
FARC

FAZ
FCO
fn(s).
FPM
FPRI
FR
FS
GA
GBA

GC(s)
GIISA = SWP

GJICL

GJIL

GLJ

Globe
GolJIL
Hague Annex
Harvard ILJ
Harvard NSJ
HLJ

HLS

HPCR

H.R.

HRC
HRW
HUP
HuV-I = JILPAC

Abbreviations and Terminology

Euskadi Ta Askatasuna
et alii

et cetera

et sequens

et sequentia

European Union

Fuerzas Armadas Revolucionarias de Colombia
(Revolutionary Armed Forces of Colombia)

Frankfurter Allgemeine Zeitung

Foreign and Commonwealth Office of the U.K.
footnote(s)

Front Page Magazine

Foreign Policy Research Institute, Philadelphia
Federal Register (U.S.)

Festschrift

Goltdhammer’s Archiv fiir Strafrecht

Generalbundesanwalt beim Bundesgerichtshof
(Federal Attorney General of Germany)

Geneva Convention(s)

German Institute for International and Security Affairs =
Stiftung Wissenschaft und Politik

Georgia Journal of International and Comparative Law
Georgetown Journal of International Law

Georgetown Law Journal

Global Business & Development Law Journal
Goettingen Journal of International Law

Annex to the 4" Hague Convention of 1907

Harvard International Law Journal

Harvard National Security Journal

Hastings Law Journal

Harvard Law School

Program on Humanitarian Policy and Conflict Research
(Harvard University)

U.S. House of Representatives and all bills originating
from it

Human Rights Council
Human Rights Watch
Harvard University Press

Humanitires Volkerrecht-Informationsschriften
(Journal of International Law of Peace and Armed Con-
flict)



IAC
TACHR
ICC

ICCPR

ICC Statute
ICJ

ICLQ
ICoC-PSP

ICRC

ICTR

ICTY

i.e.

IHL

IHRL

ITHL

IIL

IMT

Int Crim Law Rev
IRA

IRLCT

IRRC

IS

ISAF

ISIL YB IHL RL

IstLR
IUHEID

IYHR

IYHRDP

JACL

JAP

JCSL

JFK

JICI

JIHLS

JILPAC = HuV-1I

JLIS

Abbreviations and Terminology 17

International armed conflict

Inter-American Commission on Human Rights
International Criminal Court

International Covenant on Civil and Political Rights
Rome Statute of the International Criminal Court
International Court of Justice

International & Comparative Law Quarterly

International Code of Conduct for Private Security Ser-
vice Providers

International Committee of the Red Cross

International Criminal Tribunal for Rwanda
International Criminal Tribunal for the former Yugoslavia
id est

International Humanitarian Law

International human rights law

International Institute of Humanitarian Law

Institute of International Law

International Military Tribunal of Nuremberg
International Criminal Law Review

Irish Republican Army

International Review of Law, Computers & Technology
International Review of the Red Cross

Islamic State

International Security Assistance Force

ISIL Yearbook of International Humanitarian Law and
Refugee Law

Isracl Law Review

Institut Universitaire de Hautes Etudes Internationales et
du Dévelopement, Geneva

Israel Yearbook on Human Rights

International Yearbook on Human Rights and Drug Policy
Journal of Armed Conflict Law

Journal of Applied Philosophy

Journal of Conflict & Security Law

John F. Kennedy

Journal of International Criminal Justice

Journal of International Humanitarian Legal Studies

Journal of International Law of Peace and Armed Con-
flict = Humanitires Volkerrecht-Informationsschriften

Journal of Law, Information and Science



18 Abbreviations and Terminology

JLPG Journal of Law, Policy and Globalization

IME Journal of Military Ethics

JNSLP Journal of National Security Law & Policy

JPL Journal of Politics and Law

JPost Jerusalem Post

JTLP Journal of Transnational Law & Policy

KJ Kritische Justiz

L.A. Times Los Angeles Times

Law & Prac Int’l The Law and Practice of International Courts and Tribu-
Cts & Tribunals nals

LFJL Lawyers for Justice in Libya

LJIL Leiden Journal of International Law

ME Sec. and Pol. Mideast Security and Policy Studies
Studies

MEQ Middle East Quarterly

Mil L Rev Military Law Review

Mil Rev Military Review

MIJIL Melbourne Journal of International Law

MLR Minnesota Law Review

mn. marginal number

MoD Ministry of Defense (U.K.)

Mol Ministry of Justice (Israel)

MSILR Michigan State International Law Review

n/a not applicable

NATO North Atlantic Treaty Organization

NIAC Non-international armed conflict

NILR Netherlands International Law Review

NJ The National Journal

No. Number

North Carol Law Rev North Carolina Law Review

NRO National Review Online

NTC Libyan National Transition Council

NVwZ Neue Zeitschrift fiir Verwaltungsrecht

NYRB New York Review of Books

NYT New York Times

NYU JILP New York University Journal of International Law &

Politics
NYU JLL New York University Journal of Law & Liberty

NYU School of Law New York University School of Law
NzZz Neue Ziircher Zeitung (Switzerland)



OHCHR

OPT

OouUP

p.

para.

PD Magazine
PMSC
PrepCom
PrepCommis
PRIO

PTC

Publ.

q.v.
RDPMDG

Res.

RSDIE

SC

scil.

SCSL

SCT

SDI

Sec(s).

Ser.

SF Chronicle
SG

SHLR

SLS

S.p.

SWP = GIISA

SZ
taz

TC
TIL
TJ
TLCP
TLR
TMAL1

Abbreviations and Terminology 19

United Nations Office of the High Commissioner for Hu-
man Rights

Occupied Palestinian Territories
Oxford University Press

Page

Paragraph

Public Diplomacy Magazine
Private military and security company
Preparatory Committee ICC
Preparatory Commission ICC
International Peace Institute, Oslo
Pre-Trial Chamber (ICC)
Publication/ published

quod vide

Revue de droit pénal militaire et de droit de la guerre
(Military Law and Law of War Review)

Resolution

Révue Suisse de droit international et européen
Security Council (U.N.)

scilicet

Special Court for Sierra Leone

Studies in Conflict & Terrorism

Security Dialogue

Section(s)

Series

San Francisco Chronicle

Secretary-General (U.N.)

Seton Hall Law Review

Sydney Law School

sine pagina

Stiftung Wissenschaft und Politik

(German Institute for International and Security Affairs)
Stiddeutsche Zeitung

die tageszeitung

Trial Chamber

Theoretical Inquiries in Law

Trial Judgment

Transnational Law & Contemporary Problems
Tilburg Law Review

Tribunal militaire d’appel Suisse



20

UAI

U Ill L Rev
U.K.

U.N.

U.N.TS.

U Pa J Const L
UPalJ Int’l L
U Rich L Rev
U.S.
U.SNWC(R)
Vand J Transnat’l L
VCLT

VIIL

VLR

VN

Vol(s).

VS

VStGB

VULR

Wash. & Lee L. Rev
WLR

Wm Mitchell L Rev
WPost

WSJ

WTimes

Yb.

YIHL

YJIL

YLJ

YPA

ZFAS

ZIS

ZStrR

Abbreviations and Terminology

Union académique internationale

University of Illinois Law Review

United Kingdom of Great Britain and Northern Ireland
United Nations

United Nations Treaty Series

University of Pennsylvania Journal of Constitutional Law
University of Pennsylvania Journal of International Law
University of Richmond Law Review

United States of America

United States Naval War College (Review)

Vanderbilt Journal of Transnational Law

Vienna Convention on the Law of Treaties

Virginia Journal of International Law

Virginia Law Review

Vereinte Nationen (journal)

Volume(s)

Verlag fiir Sozialwissenschaften

Volkerstrafgesetzbuch
(German Code of Crimes against International Law)

Valparaiso University Law Review
Washington & Lee Law Review

Widener Law Review

William Mitchell Law Review

Washington Post

The Wall Street Journal

Washington Times

Yearbook

Yearbook of International Humanitarian Law
Yale Journal of International Law

Yale Law Journal

Yugoslav People’s Army

Zeitschrift fur Aulen- und Sicherheitspolitik
Zeitschrift fur Internationale Strafrechtsdogmatik
Schweizerische Zeitschrift fiir Strafrecht



A. Introduction

“Kill him now”, the gypsy urged.
“That is to assassinate.”

“Even better”, the gypsy said very softly. “Less danger.
Go on. Kill him now.”

(Hemingway, For Whom the Bells Tolls)

Targeted killings! have been undertaken by states and non-state actors?
during times of war and of peace “for centuries”.3 During peace time, tar-
geted killings may be lawful in exceptional circumstances, such as infliction
of the death penalty after a regular trial or in cases requiring self-defense
or defense of someone else in imminent danger.* Otherwise, they are pro-
hibited by national legislation® and by international human rights law.¢ This

I For different kinds of killings in armed conflicts, see Watkin, in: Wipp-
man/Evangelista, with a paper entitled “Humans in the Cross-Hairs: Targeting, As-
sassination and Extra-Legal Killing in Contemporary Armed Conflict”. For a defini-
tion of targeted killings, see infra Ch. A. IIL.

2 Heintze, in: Heintschel von Heinegg/Epping, at 163, defines a non-state actor
as “any actor other than a sovereign state.”

3 Mallette-Piasecki, at 265; Jensen, in: Banks, at 85, and with an example of the
year 1793 at 91; Hduf3ler, at 196; Russell, in: Finkelstein/Ohlin/Altman, at 253 (“[t]
argeted killing is not new”, with further examples from the two World Wars).

4 ECHR McCann case, paras. 192 et seqq.; Ambos/Alkatout, at 359; interview
with the then German federal minister of the interior Otto Schily (Stark/Mascolo/
Neukirch, s.p.). Concerning self-defense on behalf of a state, cf. Cassese (2005), at
354 et seqq.; Kinacioglu, at 36 et seqq.

5 According to Plaw, at 27, the U.S. is the only country that adopted an explicit
prohibition of assassinations carried out per procurationem of its government during
peace time via EO 13470 (2008) of the U.S. President concerning U.S. intelligence
activities. The Order was preceded by the similar EOs No. 11905 (1976), 12036
(1978), 12139 (1979), 12333 (1981), 13284 (2003) and 13355 (2004). With regard
to these EOs, see Hosmer, at 10 et seqq.; Banks/Raven-Hansen, at 669 et seqq.; Yoo,
at C-5; R. Turner, at 788 et seq.; Harder, at 2. (“EO 12,333 does not make assas-
sination illegal; assassination is and was already illegal according to both federal
and international law”). By introducing almost identical bills in the House of Rep-
resentatives, Congress members Bob Barr and Terry Everett tried several times to
nullify the Orders but did not succeed, see Terrorist Elimination Acts of 2003 (H.R.
356), 2001 (H.R. 19), 1999 (H.R. 1403) and 1998 (H.R. 4861).

6 Alston, Harvard NSJ, at 298; Solis (2010), at 542; Wuschka, at 905; Kretzmer
(2009), at 25 (“Take away LOAC and it is extremely difficult, if not impossible, to



22 A. Introduction

study is concerned with the legality of targeted killings in hostilities, thus
during armed conflict only.” It will be shown in the following that such
killings are legal under certain circumstances.®

Following this logic, the topic of ius ad bellum,or rather ius contra
bellum,10 will not be discussed here. This is also because, even in cases
where the ius ad bellum’s right to (collective) self-defense!! based on
Art. 51 of the U.N-Charter!? is correctly exercised, the admissibility of a
targeted killing remains controversial as this concerns the law of armed
conflict (ius in bello).13 An attack either leads to a situation of armed con-

make out a case that such killings could be lawful under international law”); Arnold,
at 322 (“lawfulness of targeted killings under IHRL is questionable”); Cerone, at 51
(“These rules [of international human rights law], of course, take circumstances into
account, but generally do not permit targeted killing”’). An institutionalized targeted
killing policy during peace time is therefore in any case illegal (Rudolf/Schaller, at
6). Also with regard to targeted killings “outside the context of armed conflict”, see
Silva, at 15; Teson, in: Finkelstein/Ohlin/Altman, at 405 et seq. — On an interna-
tional level, the prohibition is anchored in Art. 6 (1) of the ICCPR which reads as
follows: “Every human being has the inherent right to life. This right shall be pro-
tected by law. No one shall be arbitrarily deprived of his life.”

7 At least two detailed studies have already analyzed the legality of targeted kill-
ings during peace time and under the international human rights law (Melzer [2008];
Otto).

8 May, at 58 (“In the IHL framework, there is no reason to rule out all targeted
killings”); Blank (forthcoming, 2015), ninth page (“[t]argeted strikes within the con-
text of an armed conflict are, on the surface, uncontroversial”); Falk, at 300 (“tar-
geted killing cannot always be defined in a clear-cut manner as either lawful or
unlawful”).

9 For a discussion of targeted killings including ius ad bellum issues, see Paust
(2010), at 237 et seqq.; Martin, in: Finkelstein/Ohlin/Altman, at 226 et seq.; Gazzi-
ni, at 25 et seqq. For a fair ius ad bellum, see C. Henderson, at 529 et seqq.;
Sperotto, at 1044 et seqq.

10 Expression used by Schaller (2011), at 95. See also Miinkler, NZZ (2014), at
15 (“International law has transformed itself from a war regulating to a war prevent-
ing framework” [translation by the author]).

11 Blank, Wm Mitchell L Rev, at 1658, calls ius ad bellum the law of self-defense.
On “targeted killing and “the self-defense justification” see Martin, in: Finkel-
stein/Ohlin/Altman, at 232 et seq.; Russell, in: Finkelstein/Ohlin/Altman, at 261 et
seq.

12 Art. 51 of the U.N.-Charter reads as follows: “Nothing in the present Charter
shall impair the inherent right of individual or collective self-defence (...).”

13 Tomuschat, at 138; Heller, at 91 (“the targeted killing’s compliance with Ar-
ticle 51 [of the U.N. Charter] says nothing about whether that killing violates the
targeted individual’s right to life”). With regard to the distinction between ius ad
bellum and ius in bello, see only Blank (2009), at 378 et seqq.; Westhusing, at 128 et
seq. — The ius in bello is also called the “theory of justice in war” (Margalit/ Walzer,
at 2).
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flict where IHL is applicable or it does not; in the case of the latter, the
protection of international human rights law takes effect.!4 In sum, a tar-
geted killing cannot be based on the right of a state’s self-defense alone.!?

I. Aim of this Study

From a humanistic point of view, each dead individual is a loss, be it a
combatant or a civilian. Thus nothing in this study shall ethically justify
killings. The following will treat what is legally allowed under the de lege
lata, acknowledging that there might be room for amelioration of interna-
tional law,!6 and even if this may go against purely humanistic considera-
tions. This study attempts to provide an interpretation of the legal framework
aiming to assist with political, military and moral decision-making.

II. Historical Development of Asymmetric Warfare, Immediate
Participation in Hostilities and Targeted Killings

Napoleon’s army in Spain already faced problems regarding how to react
to attacks from “irregular resistance fighters”.!” However, throughout his-

14 For more details on the complex interplay between IHL and international hu-
man rights law, see infra Ch. A. IV. 3.

15 Schaller (2011), at 96.

16 The current law is insufficient according to the then ICRC President Jakob
Kellenberger (Interview with Kocher, s.p.); Hankel (2011), for instance at 7, and the
state of Israel (cited in IRIN, s.p.). Thereto see also Kretzmer (2005), at 201 et seq.
The de lege lata is seen appropriate to deal with targeted killings by Schaller (2007),
at 6; Pejic, in: Schmitt/Pejic, at 342; Thiirer; in: Melzer, s.p. (first page). See also
Krishnan, who asks on the title page the following question with respect to targeted
killings: “Do we need a new Geneva Convention?” (translation by the author);
Chiesa/ Greenawalt, at 1389 (“the evolution of targeted killing as a distinct and
significant method of warfare puts pressure on IHL, testing how the core legal re-
quirements of necessity and discrimination apply to operations whose mechanics
depart significantly from the types of combat that have traditionally informed IHL”).
Miinkler, Zeit (2014), at 4, expects IHL to be amended in the future to take into
account the new “hybrid” nature of armed conflicts. On the lack of necessity to
create new law despite asymmetric armed conflicts, see Tigroudja, in: Tomuschat/
Lagrange/Oeter, at 274; Wieczorek, at 125. The application of current IHL does not
privilege alleged terrorists, according to Véneky, in: Walter et al., at 949.

17 Qeter, in: Fischer-Lescano et al., at 503. See also Solis (2010), at 209 (“unlaw-
ful combatants are as old as warfare”) and Parameswaran, at 96 et seq. (“already
in the 19" century ‘irregular fighters’ were a common phenomenon™) and at 35 (“the
issue of partisans — as the oldest form of irregular resistance — seems negligible”)
— both translated by the author. Schmitt, Harvard NSJ, at 7, states that strong civil-
ian participation in hostilities is not a new phenomenon.



