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Preface

“You never truly know someone until you’ve walked
a mile in their shoes.”

American Adage, Source Unknown

This work started as an attempt to systematise disclosure at the International
Criminal Court and became a journey to all aspects of the criminal process.
The reader will take part in this journey, along places of law that he or she
would never expect to be en route. What will be witnessed in fast motion, be-
came clear to me only gradually and after long periods of consideration: a sys-
tematisation of disclosure disregarding legal theory, legal philosophy and the
meandering areas of comparative law would be like listening to Bach without
the basso continuo. The original working title “Systematisation of the Disclo-
sure Regime in adversarial and international criminal proceedings” was there-
fore maculation: a systematisation of disclosure requires an analysis of more
general questions of law and the concept of “adversarial” proceedings is one of
them.

Consequently, this work is more than a book about disclosure: it reflects the
journey from a rather unrealistic working title to a holistic approach to a proce-
dural issue of high practical relevance. On this journey, many people accompa-
nied me. My doctoral supervisor Prof. Dr. Dr. h.c. Kai Ambos shaped my style
of thought and improved my ability of self-reflection. He still inspires me a lot.
Dr. Stefanie Bock and Dr. Alexander Thiele have always been there to answer
my many questions and I admire their patience with me. Kevin Robinson and
Jennifer Dickson — both Public Defenders in Eureka, California — gave me the
opportunity to work in a Public Defender’s Office. With their help and advice,
I learned many things about the administration of US criminal procedure I
would never have learned from any book in the world. Prof. Dr. Paul Roberts
changed my approach to legal philosophy during a single coffee break at the
cafeteria of the University of Gottingen and Eneas Romero de Vasconcelos has
been more than helpful in approving this approach. Robynne Croft called to my
mind the bitter truth that I will never be as eloquent in a foreign language as a
native speaker is in his own language; thank you, Robynne, for your time-con-
suming language revision!

Last but not least, I would like to express my gratitude to Prof. Dr. Katrin
Hoffler, the second referee of the work, for her prompt revision and useful
comments.
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Despite the company of these distinguished people who earned my deepest
admiration, this work would not have been possible without the moral support
of many people, whose mere presence was sometimes encouraging and com-
forting enough to continue my journey. I am grateful to my family, especially
my parents and grandmother Sigrid, who constantly reminded me to look over
the rim of a tea cup and not to forget to eat healthy (an apple a day...), get
fresh air and visit an art gallery from time to time; to my dear friend Dr. Pia
Lange, who with her brilliance, expansive knowledge, and incredible sense of
humour, advised and inspired me; to Anina Timmermann, who spent hours with
me discussing the depth of categorisation resulting in a painting called “The
chicken in the garden with an electric toothbrush”; to Mary Ann and Pete Ban-
sen from Ferndale, California for their overwhelming hospitality (and their in-
credible tri-tip) during my time at the Public Defender’s Office in Eureka; to
Kevin O’Neil from Ferndale, California, without whom I neither would have
worked in the Public Defender’s Office nor as a goalkeeper coach of the Eel
River Rapids women’s soccer team; to Roisin Rowley-Brooke from the Trinity
College Dublin, who never hesitated to send me journal articles (and to An
Post, the Irish Post Office, for not losing them); to Dr. Ousman Njikam and
Anett Miiller for their help and advice; to Pamela Ziehn, who never lost faith in
me and patiently answered all my questions about the daily routine of a judge;
to Friederike Schultze for her support; and to Stefan Sauer, who has always
been able to recognise the point when Bach, Hindel and Ron Burgundy had to
fix it. Last but not least, I am most grateful to Uta Nolte, who provided invalu-
able moral support and never complained when I spent countless days and
nights in front of my laptop.

The publication of this book would not have been possible without the gener-
ous financial support by the FAZIT-Foundation (majority shareholder of the
Frankfurter Allgemeine Zeitung GmbH); the German Federal Foreign Olffice;
and the Juristische Gesellschaft zu Kassel (the Law Society of Kassel), which
— together with the University of Gottingen School of Law — awarded me the
University of Gottingen School of Law Prize for the best dissertation in 2013.

This book will uncover the dependence of prosecution disclosure rules from
the legal background of their interpreters and its results claim to be detached
from any legal tradition. To resist the temptation of resolving a procedural con-
tradiction against the backdrop of ones own legal education was one of the big
challenges during this book’s origination process; it not only requires constant
self-reflection and a strict application of comparative legal research, but also an
eye for the cultural identity of persons who apply the law. This facilitates the
understanding not only of other persons’ legal decisions, but first and foremost
of ones own style of legal thought.

“You never truly know yourself until you’ve walked a mile in someone else’s
shoes.”

Gottingen, November 2013 Alexander Heinze
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A. Introduction and Abstract

1. The Problem

Since the first trial before the International Criminal Court (ICC) started,
one issue has been causing problems for all parties involved: the disclosure
of evidence. By now, a lot has been written about this problem. Sum-
marised and slightly simplified, authors are taking up the following four
positions: First, disclosure of evidence is complicated. Thus, second, disclo-
sure has been a problem in every legal system in the world. Ergo, third, it
has to be accepted that there is no such thing as a perfect disclosure regime
in the criminal process before the ICC, which is a system sui generis. Con-
sequently, and fourth, we must apply a case-by-case approach to solve dis-
closure problems.

Of those positions, two are actually correct: disclosure of evidence is in-
deed complicated and it is obvious that it gives rise to great discussions in
almost every legal system. However, it is false and dangerous to conclude
that it may be the lesser evil to create an environment where the decision
about a certain disclosure problem is dependent on the legal background of
the decision maker. Further, it is even worse to justify this by noting the
procedural system before the ICC is a system sui generis.

To create a disclosure regime where the parties will be able to actually
foresee the consequences of their conduct (i.e. non-disclosure), it is neces-
sary to understand disclosure. This is easier said than done, because disclo-
sure is not only influenced by its rules but also by the usage of trial partici-
pants. Instead of battling one’s way through the jungle without any idea of
the right path, it is more helpful to simply get a map.

The most important information this map should provide concerns the
nature of the procedural system before the ICC. To characterise this system,
for various reasons, I will not apply the conventional adversarial-inquisitor-
ial dichotomy. Instead, I will take Damaska’s approach as a basis, analys-
ing the types of authority (hierarchical or coordinate officialdom?) and jus-
tice (policy-implementing or conflict-solving?) before the ICC. Characteris-
ing the system of the ICC, most authors speak of a system sui generis
because it blends different legal traditions. Using this label, one must verify
that almost every state has a procedural system sui generis because a pure
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procedural model is almost obsolete. Thus, calling the ICC system “sui
generis” does not get us out of the jungle. Using Damaska’s distinction, I
will demonstrate that the ICC and its organs are mainly hierarchically struc-
tured and the form of procedure seems to be mainly “policy-implementing”
(I will explain this term in detail). However, I will also show that the pro-
cedure before the ICC contains many adversarial elements usually found in
a system of coordinate authority with a “conflict-solving” form of justice.
As long as those elements do not contradict the general structure of the
ICC and its procedure, they are acceptable, and in some cases even comple-
ment policy-implementation (i.e. to achieve the goals of international crim-
inal justice). This is the way many, and especially continental, systems
work. However, the disclosure regime as it has been recently interpreted
draws a different picture. In particular, the way that the Office of the Prose-
cutor (OTP) and also some Chambers apply it requires a model of coordi-
nate authority and scrutinises policy-implementation. In other words: the
current disclosure regime has the wrong type of blood. Most interestingly —
and inconsequently — in case non-disclosure leads to an abuse of procedural
principles, judges tend to apply a model of sanctions which is designed not
to endanger policy-implementation (instead of sanctioning one party for
the sake of fair conflict, irrespective of whether the policy is implemented
or not).

So far, this tension has not been resolved. The case-by-case-approach, in
connection with the lack of precedent, leads to legal inconsistency, en-
couraging the parties to file as many motions as they can — who knows
which approach will be favoured by the judge this time? Is the judge going
to lean back and let the parties try to resolve their conflict? Or will the
judge actively involve himself or herself to ensure that the goals of interna-
tional criminal justice are implemented? In the end, a speedy trial is lit-
erally not more than a paper promise.

My solution for this involves the structural and procedural facts at the
ICC. In a hierarchically structured system with a policy-implementing
model that contains many adversarial elements, the parties have to get their
information through disclosure and communication. Disclosure has to be
conducted by way of open-file-disclosure, i.e. the prosecution has to dis-
close almost all of their material (as long as it does not violate legitimate
disclosure restrictions). This approach is increasingly employed in the
U.S.A. and even implemented by some state prosecutors. Communication
means that every piece of information that is disclosed between the parties
has to be communicated to the Chamber and saved in the record of pro-
ceedings. This will safeguard open-file disclosure and takes advantage of
procedural areas that have remained idle so far in this respect. The record
serves as a double-dossier as it has been known in Italy since the reform of
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1989: one dossier for the pre-trial stage and one for the trial stage. I will
demonstrate that the structure of the process before the ICC allows for this
double-dossier, which encourages the judge to actively involve himself or
herself in the proceedings. All in all, this solution will help the process be-
fore the ICC to develop a disclosure regime with a matching blood type.

I am aware that such an approach may be criticised as being too theoreti-
cal and obsolete since the criminal process has been governed by practical
and tactical considerations. Nevertheless, a theoretical approach or, in Da-
maska’s words, logical legalism (i.e. a concrete life situation is evaluated
on a network of principles and rules) is in-built in a hierarchical model
with policy-implementing justice, while judges of coordinate officialdom
and conflict-solving justice apply pragmatic legalism (i.e. a concrete life
situation is evaluated on the basis of examples). This convincingly demon-
strates that even the mode of thought can contradict an existing procedural
structure, e.g. when at the ICC the presiding judge is used to coordinate
officialdom and a conflict-solving model. However, in case even this justi-
fication of my approach is regarded as too theoretical: it is when pragmatic
solutions fail, that logical approaches prove to be a necessary tool. If those
approaches are ignored, miscarriages of justice' will inevitably emerge.

II. Methodology

To prove the unpredictability and inconsistency of the recent disclosure
regime, this work first provides an overview of Pre-Trial Chamber deci-
sions addressing the following issues: first, the role of the Pre-Trial Cham-
ber; second, the extent of disclosure and communication of exculpatory evi-
dence; third, the requirement of analysing relevant evidence; and fourth, the
extent of communication in general. In the course of this study it will be-
come clear that these issues are not small drops in the large ocean of proce-
dural rules at the ICC but are vital for the whole process and more or less
intertwined. Thus, it seems only natural to expect the Pre-Trial Chambers
to at least develop a basically coherent system to approach and eventually
answer the relevant procedural questions stemming from those issues. Un-
fortunately, as it turned out, this has been wishful thinking, since the Pre-
Trial Chamber has come to different conclusions, using different ap-
proaches.

This study will address this dilemma: at the end, the reader will not only
find answers to the procedural questions asked by the Pre-Trial Chamber

' About a definition and conceptualisation of “miscarriages of justice” see Jen-
kins, 40 JLS (2013), 329 ff.





