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Foreword

International criminal law has in the recent past developed rapidly with the estab-
lishment of several international criminal tribunals such as the International Crimi-
nal Tribunal for the former Yugoslavia (ICTY) and the International Criminal Tribu-
nal for Rwanda (ICTR) as well as the so-called mixed or hybrid tribunals (Special
Panels for Serious Crimes of the District Court of Dili in East Timor; ‘Regulation
64’ Panels in the Courts of Kosovo and the Special Court for Sierra Leone.

The jurisprudence emanating from these institutions has contributed greatly to the
development of international criminal law. The author of this book explores the con-
tribution of one of these institutions: The Special Court for Sierra Leone (“Special
Court”). This hybrid court was set up to try those most responsible for the grievous
crimes committed during — albeit with a limited mandate ratione temporis — the
armed conflict in Sierra Leone, bring justice to the victims and to lay the foundation
for building respect for the rule of law in the Sierra Leonean post-conflict society.

The Special Court Statute provides for the prosecution of crimes against human-
ity, violations of Common Article 3 of the Geneva Conventions and Additional Pro-
tocol II, and other serious violations of international humanitarian law, including
crimes against peacekeepers and the recruitment of children.

The Special Court therefore was in a position to play a vital role in the field of
international humanitarian law. It was in a position, on the one hand, to apply the
existing jurisprudence of the ad hoc Tribunals thereby consolidating the law and on
the other hand, to contribute in further developing international humanitarian law.

This book analyses the jurisprudence of the special Court from this standpoint
and assesses what, if any, contribution the Special Court has made to the develop-
ment of international humanitarian law. Such an assessment obviously requires the
current jurisprudence of other international criminal tribunals to be taken into ac-
count and this is exactly what the author does by comparing the jurisprudence of
the Special Court with that of the ICTY, ICTR and ICC.

This book provides a broad and critical analysis of the jurisprudence of the Spe-
cial Court and is of vital importance to any keen reader in the field of international
criminal law. The work is commendable to learned scholars, students, judges and
practitioners in the field.

This work represents in itself the legacy of the Special Court and is laudable for
its thorough analysis.

The Hague, H. E. Hon. Bakone Justice Moloto,
27 November 2012 Judge UNICTY
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“All Sierra Leoneans, at home and abroad, suffered consider-
able loss. Some lost their cherished and loved ones, others
their belongings, and still others, their dignity and honour. The
bitter experience of armed conflict will linger in our memories
for as long as we need to remind ourselves of the mistakes that
we should never ever make again.”

Chapter 1

Introduction

The African continent has emerged in the eyes of the international community
not only as the “forgotten poor continent” but also as a war continent. The conflicts
are of various natures: internal conflicts, regional conflicts, ethnic conflicts and civil
wars. They cause more civilian victims than military victims. Moreover, during
these conflicts serious violations of international humanitarian law occur, which
more often than not remain unpunished.

History has shown that in the aftermath of such conflicts, simply turning away
from the past does not provide a transition to peace and stability but rather main-
tains a status quo which ultimately could lead to a repetition of the wrongs of the
past. In order to avoid impunity and ensure accountability after such conflicts, there
have been several post-conflict mechanisms applied such as criminal prosecutions
both at the national and international level; truth commissions; commissions of in-
quiry; restitution or reparations; vetting or lustration; institutional reforms and other
less structured or institutionalized approaches (e.g. the establishment of national
days of memory, apologies and the construction of monuments) as well as tradi-
tional, indigenous, and religious approaches. Although each of these approaches
may be applied individually and yield success, some academics suggest that the lar-
ger objective of post-conflict justice is best achieved through a coordinated, coher-
ent and comprehensive approach.”

Criminal prosecution at the international level is thus just one of the several post-
conflict mechanisms that exist in dealing with past violations of human rights and
humanitarian law.

I Dr. Ahmad Tejan Kabbah, President of the Republic of Sierra Leone, Opening Speech at
the Ofticial Opening of the Parliament of the Third Republic, 12 July 2002, available at http://
www.sierra-leone.org/Speeches/kabbah-071202.html (all websites in this study last visited
09.05.2012).

2 Cherif Bassiouni, The Chicago Principles on Post-Conflict Justice, International Human
Rights Law Institute, USA; 2008, p. 27.
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After the Nuremberg® and Tokyo* trials in 1945 and 1946 respectively, interna-
tional humanitarian law has developed with the establishment of the International
Criminal Tribunal for the former Yugoslavia (“ICTY), the International Criminal
Tribunal for Rwanda (“ICTR”),® the so-called mixed Tribunals (Special Court for
Sierra Leone, the East-Timor Special Panels,’ the Extra-ordinary Chambers in the
Courts of Cambodia® and the Special Tribunal for Lebanon®), as well as the Interna-
tional Criminal Court (“ICC”)."°

3 Cf. Agreement for the Prosecution of Major Criminals of the European Axis, and Estab-
lishing the Charter of the International Military Tribunal (IMT), 8 August 1945, 82 UNTS
(1951), p. 279. The IMT was established pursuant to a multilateral treaty between the United
Kingdom, the United States of America, the Union of Soviet Socialists Republic and France.
The Charter was annexed to the London Agreement and constituted an integral part of it. Nine-
teen states later subscribed to the London Agreement: for example Austria, Belgium, Czecho-
slovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, India, Luxembourg, The Netherlands,
New Zealand, Norway, Panama, Paraguay, Poland, Uruguay and Venezuela.

4 Cf. International Military Tribunal fort the Far East, Special Proclamation by the Supreme
Commander for the Allied Powers at Tokyo, 19 January 1946; Charter dated 19 January 1946,
1589 TIAS 3, reprinted in Charles 1. Bevans (ed.), Treaties and Other International Agree-
ments, vol. 4, 1970, p. 20, amended 26 April 1946, ibid., p. 27.

5 Cf. UN Security Council Resolution 808, Doc. S/RES/808, 22 February 1993, annexed
to Report of the Secretary-General Pursuant to Paragraph 2 of SC Resolution 808 (1993), 3
May 1993, UN Doc. S/25704 and Add.1.

6 Cf. International Criminal Tribunal for the Prosecution of Persons Responsible for Geno-
cide and Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens responsible for genocide and other such violations
committed in the territory of neighbouring States between 1 January 1994 and 31 December
1994, UN SC Res. 955, 8 November 1994, UN SC Doc. S/RES/955 (1994); reprinted in 33
ILM 1602 (1994).

7 Cf. UN Security Council (UNSC) Resolution 1272, Doc. S/RES/1272, 25 October
1999, establishing the United Nations Transitional Administration in East Timor (UNTAET)
and granting it a mandate to “exercise all legislative and executive authority, including the ad-
ministration of justice”. The precursor of UNTAET was the United Nations Mission to East Ti-
mor (UNAMET), which organised and oversaw the 1999 referendum which led to the estab-
lishment of the new state of East Timor. The East Timor Special Panels for Serious Crimes
were established as part of the transitional court system by the UNTAET within the District
Court of Dili, pursuant to Section 10 of UNTAET Regulation 2000/11 as amended by UN-
TAET Regulation 2001/25 (on the Amendment of UNTAET Regulation No. 2000/11 on the
Organization of Court in East Timor and UNTAET Regulation No. 2000/30 on the Transi-
tional Rules of Criminal Procedure, 14 September 2001).

8 Cf. Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the Period of Democratic Kampuchea, with
amendments as promulgated on 27 October 2004 (NS/RKM/1004/006), [ECCC Statute],
available at http: //www.eccc.gov.

9 Cf. UN Security Council Resolution 1664, Doc. S/RES/1664, 29 March 2006, request-
ing the UN Secretary-General to negotiate an agreement with the government of Lebanon
aimed at establishing a tribunal of an international character based on the highest international
standards of criminal justice. These negotiations resulted in ‘the Agreement between the UN
and the Lebanese Republic on the establishment of a Special Tribunal for Lebanon’, signed by
the Government of Lebanon and the UN respectively on 23 January and 6 February 2007. See
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The Special Court for Sierra Leone (“Special Court”), which is the subject of this
thesis, was created in the context of what observers described as ‘tribunal fatigue’ on
the part of the UNSC."" However, despite this fatigue, the international community
was faced with the need to act in light of the alleged atrocious crimes that had been
perpetrated in the course of the conflict in Sierra Leone.'? Accountability for serious
human rights crimes, like those committed during Sierra Leone’s war, is essential for
several reasons: to bring justice to the victims, to punish the perpetrators, and to lay
the foundation for building respect for the rule of law in post-conflict societies."

The Special Court was established in 2002 by an agreement between the govern-
ment of Sierra Leone and the UN'* following a request from the President of the Re-
public of Sierra Leone, Dr. Ahmad Tejan Kabbah and pursuant to UNSC Resolu-
tion 1350 (2000) of 14 August 2000."> This UNSC Resolution expressly authorized
the UN Secretary-General to negotiate an agreement to set up a special court.'® In
doing so, the UNSC outlined the “negative impact of the security situation on the

also UNSC Resolution 1757, Doc. S/RES/1757, 30 May 2007, which contains both the
above mentioned agreement and the statute of the Special Tribunal for Lebanon.

10 Cf. Rome Statute of the International Criminal Court, Text circulated as document A/
CONF.183/9 of 17 July 1998 and corrected by process-verbaux of 10 November 1998, 12
July 1999, 30 November 1999, 8 May 2000, 17 January 2001 and 16 January 2002, 2187
U.N.T.S. 90 (entered into force 1 July 2002) (hereinafter ICC Statute).

11 See for example: The UN Criminal Tribunals for Yugoslavia and Rwanda: International
Justice or Show of Justice?: Hearing Before the H. Comm. On Int’l Relations, 107" Cong. 20
(2002) (statement of Pierre-Richard Prosper, Ambassador — At-Large for War Crimes Issues,
U.S. Dep’t of State), available at www.state.gov/s/wci/us_releases/rm/2002/8571.htm. See
also Stephen J. Rapp, The Compact Model in International Criminal Justice: The Special
Court for Sierra Leone, 57 Drake L. Rev. 11, 2008, p. 20; Jelka Mayr-Singer, Hybridgerichte —
eine neue Generation internationaler Strafgerichte, Der Sondergerichtshof fiir Sierra Leone, in
56 Vereinte Nationen 2, 2008, p. 69.

12 Cf. Zsuzsanna Deen-Racsmany, Prosecutor v. Taylor: The Status of the Special Court for
Sierra Leone and Its Implications for Immunity, 18 LJIL 2, 2005, p. 307.

13 See generally Joshua A. Romero, The Special Court for Sierra Leone and the Juvenille
Soldier Dilemma, 2 NW U.J. Int’l Hum. Rts. 8, 2004, pp. 1-28.

14 Agreement between the United Nations and the Government of Sierra Leone on the Es-
tablishment of a Special Court for Sierra Leone, signed on 16 January 2002.

15 Cf. Report of the Secretary-General on the Establishment of a Special Court for Sierra
Leone, UN Doc S/2000/915, 4 October 2000 (“Report of the Secretary-General, 4 October
20007).

16. On 12 June 2000 President Kabbah wrote to the UN requesting its support in creating a
court to try perpetrators of the conflict in Sierra Leone. In UNSC Res. 1315 (2000) the Secu-
rity Council asked the UN-Secretary-General to negotiate an agreement with the Government
of Sierra Leone to create an independent special court to prosecute persons who bear the great-
est responsibility for the commission of serious violations of international humanitarian law
and crimes committed under Sierra Leonean law (UN Doc. S/RES/1315, 14 August 2000).
Imprinted in: Ambos/Othman (eds.), New Approaches in International Criminal Justice: Ko-
sovo, East Timor, Sierra Leone and Cambodia, Max-Planck-Institut fiir ausldndisches und in-
ternationales Strafrecht, edition iuscrim, Freiburg i. Br. 2003, pp. 250 et seq.; see also <www.
sc-sl.org>.



