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Vorwort

Die Entwicklung und immer weiter zunehmende Bedeutung der Menschen-
rechte als Parameter der nationalen und internationalen Politik gehort zu den
groBen Erfolgsgeschichten des Volkerrechts. Doch soviel auch in diesem Be-
reich an Positivem geschehen ist, soviel bleibt angesichts der fortdauernden sy-
stematischen Miflachtung von Menschenrechten in vielen Teilen der Welt noch
zu tun. Oft geschehen diese Menschenrechtsverletzungen heimlich und werfen
dann in erster Linie Probleme der Beweisfithrung und einer effektiven straf-
rechtlichen Ahndung auf. Fiir die Menschenrechtsidee als solche sind jedoch
jene Tendenzen gefahrlicher, die auf eine inhaltliche Relativierung der Men-
schenrechte abzielen. Sie prisentieren sich in vielerlei Gestalt: zum Teil als
bloBe Uberfrachtung des Menschenrechtsgedankens, indem jede als wiin-
schenswert betrachtete Entwicklung zur menschenrechtlichen Forderung ver-
klart und das einzelne Menschenrecht dadurch entwertet wird; zum Teil als ge-
zielte Instrumentalisierung des Menschenrechtsbegriffs im Dienste politischer
oder ideologischer Erfolgsstrategien; zum Teil in der Formulierung weitge-
fasster Ausnahmetatbestiande, die die Menschenrechte von innen her auszu-
hohlen drohen; und schlieBlich in der Gestalt eines , kulturellen Relativismus®,
der ihren Inhalt vom Ort ihrer Anwendung abhédngig macht.

All diesen Tendenzen zum Trotz weiterhin die Idee von der Universalitét der
Menschenrechte zu vertreten, hat sich unter diesen Umstinden als ebenso
schwierig wie erforderlich erwiesen. Eibe Riedel hat sich dieser Aufgabe immer
mit unermiidlichem Eifer angenommen und dabei praktisches Engagement —
zuletzt als Mitglied im UN-AusschuB fiir wirtschaftliche, soziale und kulturelle
Rechte — und theoretische Durchdringung in beeindruckender Weise zur Dek-
kung gebracht. Die vorliegende Auswahl von Beitrdgen aus seiner Feder, die
wir als seine Schiiler aus Anlah seines 60. Geburtstages zusammengestellt ha-
ben, dokumentiert das auf iiberzeugende Art. Ihre Inhalte, die simtlich um die
Aufrechterhaltung und Durchsetzung des universalen Geltungsanspruchs der
Menschenrechte kreisen, haben bis heute nichts von ihrer Aktualitat verloren.

Fiir tatkraftige Hilfe und vorbildlichen Einsatz bei der redaktionellen Bear-
beitung der Beitrdge danken wir den Mitarbeitern des Bonner Zentrums fiir Eu-
ropdische Integrationsforschung (ZEI), namentlich Herrn cand. iur. Carsten
Dewald-Werner sowie Margret Schellberg, Tanja Thiermann, Verena Pianka.
Unser Kollege und Nachfolger am Lehrstuhl, Herr Privatdozent Dr. Uwe Ki-
schel, hat das Projekt in aller Stille von Mannheim aus begleitet. Ohne seine
Hilfe hitten wir diesen Band nicht so zusammenstellen konnen.



6 Vorwort

Weiteren Dank schulden wir Herrn Prof. Dr. h.c. Norbert Simon fiir seine
stets hilfreiche Unterstiitzung und verlegerische Betreuung sowie dem Walther-
Schiicking-Institut fiir Internationales Recht in Kiel fiir die Aufnahme der
Schrift in diese Reihe.

Christian Koenig
Bonn/Diisseldorf, im Januar 2003 Ralph Alexander Lorz
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I. Der Universalititsanspruch des Rechts als Grundlage
menschenrechtlicher Forderungen






Standards and Sources. Farewell to the Exclusivity
of the Sources Triad in International Law?*

The traditional sources of international law are frequently attacked as being
too narrow, backward-looking, and at any rate, incapable of coping with the
modemn problems of international relations.” As a result, due to the expansion
of communication amongst states and the proliferation of international organi-
zations, new candidates for international law sources are being tendered. In a
world that, according to Wolfgang Friedmann, is moving from coexistence to
cooperation and even to forms of integration,' it is alleged that treaties, custom,
and general principles of law no longer suffice to fully shed light on processes
of norm creation in the international community. Consequently, writers proffer
new candidates as sources,” foremost amongst them resolutions and declara-
tions of international organizations.® Quasi-legislative acts of the United Na-
tions,* in particular, and legally non-binding, yet highly persuasive codes of

* Veroffentlicht in European Journal of International Law 2 (1991) S. 58-84.

** I wish to thank Anne E. O’Malley and Bruno Simma for valuable editorial as-
sistance.

! W. Friedmann, The Changing Structures of International law (1964).

? From the abundant literature, cf. only I. Brownlie, Principles of Public International
Law (4™ ed. 1990) 1 et seq.; D.W. Greig, International Law (2™ ed., 1976) 1 et seq.;
Kennedy, “The Sources of International Law”, The American University Journal of In-
ternational Law and Policy (1987) 1 et seq.; J.G. Starke, Introduction to International
Law (10™ed. 1989) 32 et seq.; G. DahmlJ. Delbriick/R. Wolfrum, Vélkerrecht, vol. I/1
(2™ ed., 1989) 48 et seq.; A. Verdross/B. Simma, Universelles Volkerrecht (3 ed.,
1984) 321 et seq.; Thode, in: E. Menzel, K. Ipsen, Vélkerrecht (2nd ed., 1979) 75 et
seq.; G.J.H. van Hoof, Rethinking the Sources of International Law (1983) 11 et seq., 83
et seq., 179 et seq.; for classical statements see M. Sorensen, Les sources du droit inter-
national (1946); C. Parry, The Sources and Evidences of International Law (1965); Vi-
rally, “The Sources of International Law”, in: M. Sgrensen (ed.), Manual of Public In-
ternational Law (1968) 116 et seq.; D.P. O'Connell, International Law, vol. 1 (1970) 3
et seq.; Mosler, “The International Society as a Legal Community”, RdC (1974) IV,
1 et seq.

3 0.Y. Asamoah, The Legal Significance of the Declarations of the General Assembly
of the United Nations (1966); for a thorough discussion see R. Higgins, The Develop-
ment of International Law through the Political Organs of the United Nations (1963);
J. Castaneda, Legal Effects of United Nations Resolutions (1970) 1 et seq.; Sku-
biszewski, “Non-Binding Resolutions and the Law-Making Process”, Polish Yearbook
of International Law XV (1986) 135 et seq.

* Falk, “On the Quasi-Legislative Competence of the General Assembly”, AJIL
(1966) 782; Higgins, “The Role of Resolutions of International Organizations in the
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conduct’ are being advocated, topped off by the notion of ius cogens as a roof
upon the house of sources, providing ethical foundations for state obligations.
The notion of “soft law” was invented for some of the supposedly legally rele-
vant pronouncements formulated in international organizations and amongst
states, and a fierce controversy between “hard law” proponents and “soft law”
advocates has raged for many years.

The object of this article is not to add yet another voice to the full chorus of
this particular debate, nor to discuss the utility of “soft law” as such,® but in-
stead to examine whether standards of international law, as a legal category,
might resolve some of the doctrinal controversies in this field, and to demon-
strate that a considerable number of the attendant problems can indeed be clari-
fied in terms of standards and combination standards alongside the traditional
sources. To this end, the changing structure of sources will be examined, fol-
lowed by an analysis of international law norm varieties, after which the nature,
utility, scope, and limits of standards as sources will be assessed.

The thesis proposed here centres around the assumption that standards can
better explain some of the more recent processes of norm creation than did the
traditional sources. In discussing the nature of legal standards some space will
have to be devoted to showing that although the term is frequently used by
many authors, it often suffers from ambiguity and definitional looseness, many
times simply serving as a synonym for “legal rule” or “legal principle”. The ar-
gument pursued here is that this should be avoided and that alongside the tradi-
tional sources of international law there is a distinct and important role that
standards in their own right can and do play.’

Process of Creating Norms in the International System”, 24 Co-existence (1987) 21 et
seq.; see also Dicke, “Vélkerrechtspolitik und internationale Rechtsetzung, Grundlagen
— Verfahren — Entwicklungstendenzen”, 3 Zeitschriften fiir Gesetzgebung (1988) 193,
at 195.

5 Baade, “The Legal Effects of Codes of Conduct for MNEs”, in: N. Homn (ed.), Le-
gal Problems of Codes of Conducts for Multinational Enterprises (1980) 3 et seq.;
Fikentscher, “United Nations Codes of Conduct: New Paths in International Law”, 30
AJCL (1982) 577 et seq.; B.O. Bryde, Internationale Verhaltensregeln fiir Private
(1981); Schwebel, “The Legal Effect of Resolutions and codes of Conduct of the United
Nations”, 7 Forum Internationale (1985); E. Riedel, Theorie der Menschenrechtsstan-
dards (1986) 285 et seq.

6 Cf. Bothe, “*Soft Law’ in den Europiischen Gemeinschaften”, Festschrift Schlo-
chauer (1981) 761 et seq.; Hailbronner, “Vélkerrechtliche und staatsrechtliche Uberle-
gungen zu Verhaltenskodizes fiir transnationale Unternehmen”, Festschrift Schlochauer
(1981) 329 et seq.

7 The substance of this article is based on the author’s habilitation thesis “Theorie der
Menschenrechtsstandards”, 1986. For fuller discussion, see in particular Chapters 3 and
7 of that study.
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A. The Changing Structure of Sources

During the last forty years there has been an intensive discussion about the
sources of international law. The Statute of the Permanent Court of Interna-
tional Justice as amended in 1945, in delineating sources for the purpose of pro-
viding clear guidelines for the future work of the World Court, categorically
states in Article 38 (1):

The court whose function is to decide in accordance with international law such dis-
putes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules ex-
pressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.

The framers of the Statute clearly intended to codify the generally accepted
rules of international law pertaining to sources prevailing at the time. They
worked on the assumption that the sources enumerated in Article 38 repre-
sented the totality of applicable norm categories. Despite the fact that the old
European balance of power had founded on the rocks of World War I, there
clearly remained widespread acceptance of these basic rules on the sources of
international law in their Eurocentric orientation.

Article 38 (1) (c) of the Court’s Statute reflects this by referring to “civilized
nations”, a term that applied to the European powers and that might have been
hair-raising if invented after World War II, but was readily accepted in 1920 as
part of a compromise in exchange for the recognition of the category of general
principles as a formula to bridge positivist and natural law controversies.®

Although states by no means wished to subscribe to idealistic norm concep-
tions, they did, in fact, wish to lay down clear guidelines for the new World
Court set up at The Hague. Henceforth, until well after World War II, the canon
of sources delineated in 1920 remained unchallenged, even with the advent of
over 100 new states since 1945. And yet, the declining use of the World Court,
until very recently, increasingly rendered this conception of sources question-
able, even if treaties, custom, and general principles of law continued to be the
backbone of the international legal process.

& Cf. Advisory Committee of Jurists. Procés-verbaux of the Proceedings of the Com-
mittee, Den Haag 1920, 306 et seq., 344 (Root): “les principes généraux de droit recon-
nus par les peoples civilisés”, and 335 (Lord Philimore), referring to the principles of
law accepted by all nations in foro domestico.



