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Foreword 

The f i rst  con t r ibu t ion given by the w o r k i n g Group "The Courts and the 
Development of Commercia l L a w " (which is a par t i n the w ider research 
program "Ang lo -Amer ican and Cont inenta l Legal H is to ry " ) evidences the 
di f f icul t ies  connected to the h is tor ica l -comparat ive researches between the 
Cont inenta l European and the Ang lo -Amer ican law. 

The pr io r problem, common to bo th experiences, is certa in ly the k n o w l -
edge of sources (being these the evidence of the w o r k of Courts or lawyers) 
and has the consequence of mak ing d i f f i cu l t  any effort  to generalize. 

For Cont inenta l Europe, the existence of a w ide range of p r in ted or hand-
w r i t t e n mater ia l , produced by the Courts, emerges f rom the contr ibut ions 
collected i n this volume, w h i c h deal w i t h cases coming f rom I ta ly , Nether-
lands and Germany. Such mater ia l is s t i l l w a i t i n g for being considered and 
studied. 

Also for the reconstruct ion of the Br i t i sh ju r id i ca l scenario, Coqui let te 
(whose studies are publ ished i n the t h i r d vo lume of the series) goes back, i n 
add i t ion to the p r in ted works, also " to the Court records and the profes-
sional diaries and papers of prominent judges and pract i t ioners" , s t i l l hand-
wr i t ten . 

The need for a more complete and deeper knowledge, offer ing  the means 
for the elaborat ion of we l l based opinions, applies also to the doctr ine: i n 
fact even i f the most famous works are pr in ted, i t is possible to f i nd impor -
tant contr ibut ions s t i l l i n thei r handwr i t t en form, and unknown, as evi-
denced by the study of Savell i . 

For a more concrete percept ion of the scarcity of studies on the commer-
c ia l doctr ine, i t should be suff ic ient  to compare our knowledges to the l is t of 
the j u r i d i ca l books w h i c h are par t i n the l i b ra ry of L o r d Mansf ield, pub -
l ished by Rodgers as an addendum to his paper. 

Rodgers went better i n details, on single themes, about the importance of 
the European l i te rary t rad i t i on on L o r d Mansf ield, and has ident i f ied four 
cathegories of works: " the cont inenta l codes and other models of commer-
c ia l law, the technical treatises on the law merchant, the theoret ical works 
of the na tu ra l lawyers, and the leading works of the cont inenta l c iv i l ians" . 
L o r d Mansf ield, i n his ac t iv i ty as judge, employs w i t h great competence 
these sources a im ing to create the basis of the B r i t i sh commercia l law. 
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The theme of the connection between the Courts (both as inst i tu t ions and 
as producers of judgements) and the commercial doctr ine, can be certa in ly 
considered as the leading theme w h i c h connects the contr ibut ions of the vo l -
ume; they di f fer  i n the subject bu t are a l l equal ly emblematic i n perspecting, 
i n di f ferent  mi l ieu, the di f ferent  typology of the connect ion between the 
wr i ters i n commercial l aw and the jud ic ia l praxis. The studies by Coqui let te 
offer  a w ide out l ine of confl icts, inside the Ang lo-Saxon wor ld , between 
lawyers and Courts of " c i v i l l a w " and those of "common l a w " , each one 
bound to manage, i n a more or less monopol is t ic way, the professional and 
t r i a l spaces opened by the development of the commercia l relat ionships. 

A less conf l ic tua l correspondence between doctr ine and Courts emerges 
f rom the reconstruct ion of the Du tch experience on the theme of the " b i l l of 
exchange", made by Asser, and we f i nd a more construct ive and or ig ina l 
dialect ic i n the judgements issued by the Admi ra l t y Court i n Hamburg, 
studied by Eva-Chr is t ine Frentz, or i n the decisions of the Rota of Genoa, by 
Piergiovanni. 

These are, as i t is obvious, the reconstruct ive elements coming f rom di f fer-
ent experiences wh ich , i n order to be compared, need some fur ther  element, 
bu t I guess that they do already conta in very interest ing suggestions. 

I th ink , for instance, of the reconsiderat ion or, we may even say, of the re-
evaluat ion of the Br i t i sh "c iv i l i ans" made by Coqui l let te, w i t h results w h i c h 
are rather di f ferent  w i t h respect to the h is tor iographical B r i t i sh t rad i t ion : a 
cont inuous dialect ic w i t h the Romanist ic t rad i t i on is evidenced f rom this 
study; and, inside this more general process, the r is ing of a special a t tent ion 
by the c iv i l ians to the development of the merchant - law doctr ine, evidences 
very good chances of compar ing w i t h cont inenta l Europe i n th is branch of 
law. 

A n example of the results w h i c h may derive f rom such comparison and a 
signi f icant methodological guidel ine for future studies are contained i n the 
w o r k by Nörr , who, i n a previous study, had not iced how i n a f i rst  stage of 
evolut ion of the Engl ish commercial law, the Adm i ra l t y Court i n charge for 
" re la t ion to foreign t rade" , "was manned by c iv i l ians who appl ied the cont i -
nenta l doctr ines" 1 . 

The comparison of the specific elements of a j u r i d i ca l experience w i t h 
supernat ional negotiable and jud ic ia l practice, t yp ica l of the evolu t ion of 
the commercia l law, is fundamenta l for trespassing the obstacles and b ind -
ings produced by the pol i t ica l , regional or nat iona l condit ions. 

1 K.  W . Nörr, The European side of the Eng l i sh L a w : a Few Comments f rom a Con-
t inen ta l H is tor ian, i n Engl ische u n d kont inenta le Rechtsgeschichte: ein 
Forschungsprojekt (vol. 1 of Comparat ive Studies i n Cont inen ta l and Ang l o - Amer i -
can Lega l His tory) , Be r l i n 1985, p. 22. 
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I t is signif icant, i n th is respect, the correspondence set by the same Nör r 
i n the Engl ish midd le age wor ld , between the f i rst  development of the com-
merc ia l l aw and the canonical benef ic ial law. 

I n the modern age the f ight between the students of c i v i l l aw and those of 
common law is, by itself, a s igni f icant aspect of the confl icts ex is t ing i n the 
Engl ish society: the almost na tu ra l result, after the differences  have become 
less marked, is found, i n the X V I I I century, i n L o r d Mansfield. He, i n 
e laborat ing some pr inciples of the Engl ish commercial law, adopts w ide ly 
the cont inenta l European experience, f i l tered f rom the "c iv i l ians" and 
makes i t effective  i n a per iod of great economic expansion and increasing 
po l i t i ca l importance of Great Br i ta in , as demonstrated by Coqui let te and 
Rodgers. 

The same evaluat ion on the funct iona l aspect of the commercia l l aw to the 
s t i l l expanding po l i t i ca l rea l i ty is documented by the w o r k by Asser on the 
X V I I I Century Nether land and, even i n di f ferent  dimensions, corresponds to 
the X V I Century Genoa, that was going to become, th rough the ref inement 
of the credit instruments, one of the most impor tan t f inanc ia l centres i n 
Europe. 

The judgements of the Adm i ra l t y Court of Hamburg, for w h i c h the mot to 
"non u rb i sed o rb i " corresponds to the real act ion of the judg ing organ, are 
even more exp l ic i t i n look ing for improvements to thei r jur isprudence even 
out f rom close ju r i d i ca l boundaries. 

The research for new sources and the reconsiderat ion of those already 
known, the connect ion Court - Doct r ine and the funct iona l i ty of the 
development of commercial l aw to the economic-pol i t ica l processes tak ing 
place dur ing the Modern Age, are the themes common to a l l researches of 
th is f i rst  volume of the w o r k i n g Group "The Courts and the Development of 
the Commercial L a w " . I n a close future the study of the bank and the credit 
w i l l take the Group to compare the specific experiences on the same theme. 

The w ish w h i c h is being expressed by the Coordinator is that th is f i rst 
experience of team work , impor tan t also f rom the human v iewpo in t due to 
the sp i r i t of cooperat ion and fr iendship established among the components 
of the Group, can cont inue to give sound and serious scienti f ic results. 

Vito Piergiovanni 

Univers i ty of Genoa, I ta l y 
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V I T O P I E R G I O V A N N I 

Courts and Commercial Law 
at the Beginning of the Modern Age 

The medieval o r ig in of commercia l l aw is now a general ly accepted fact 
and a s tar t ing po in t for s tudy ing commercia l law. S imi la r ly , at the other 
extreme, the French commercia l code of 1807 comes at the end of a process 
wh ich , even though i t shows lesser in terna l development, nonetheless 
remains fundamenta l ly coherent. 

I t may be useful, for th is purpose, to refer  to the most recent suggestions 
for classif ications proposed by two German researchers, Poh lmann and 
Schemer, to schematize the history of commercia l l aw and i ts study i n the 
M idd le Ages and i n the Modern Age1 . 

I n the M idd le Ages one can observe two movements of diverse or ig in, bu t 
w h i c h are basical ly convergent. On the one hand, common commercial prac-
t ice was established along geographical l ines extended to commercia l ly 
homogenous areas (the Mediterranean, the A t lan t i c , Nor thern Europe), and 
essentially consisted of the relevant contracts connected to mar i t ime trade 
(these practices are also compi led i n widely-spread collections, such as the 
Book of the Consulate of Barcelona and the Rules of Visby and of Oleron). 
On the other hand, commercial law, w h i c h became dependent upon the 
requirements of a more and more power fu l  merchant-class, was progres-
sively being compi led i n volumes of Statuti  w i t h i n each i nd i v idua l State2 . 

Medieval l aw scholars obviously could not ignore th is phenomenon, 
wh ich , l i ke the feudal one3 , had considerable professional and economic 
potent ia l . 

The w o r k of l aw scholars consisted i n re la t ing the regulat ion of the new 
mercant i le practices to the long-standing categories of Roman law, but , the 
new emphasis on the professional rather than scienti f ic value of the 

1 H. Pohlmann, D ie Quel len des Handelsrechts, i n Handbuch der Quel len u n d L i t e -
ra tu r der neuren europäischen Privatrechtsgeschichte, I, M i t te la l te r (1100 - 1500), D ie 
gelehrten Rechte u n d die Gesetzgebung, ed. ff. Coing,  München 1973, pp. 801 - 802; 
Κ.  Ο. Scherner,  die Wissenschaft des Handelsrechts, ib idem, I I / l , Neuere Ze i t (1500 -
1800), Das Ze i ta l te r des gemeinen Rechts, Wissenschaft, ed. ff. Coing,  München 1977, 
pp. 799 ss. 

2 ff.  Pohlmann,  D ie Quel len, 802. 
3 M. Bellomo, Società e i s t i t uz ion i i n I t a l i a da l Medioevo ag l i i n i z i del l 'e tà 

moderna, Catania 1982, 438 - 440. 
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phenomenon, is best i l lus t ra ted by the consilia.  The influences of everyday 
commercia l ac t iv i ty and of mar i t ime act iv i ty i n par t icu lar , were the 
dynamic force wh ich , tend ing to l i n k legal theory w i t h practice, gave rise to 
the attempts at incorporat ing the new legal practices w i t h i n the w ide r scope 
of the Roman law t rad i t ion. 

I n th is pract ice itself, i n i ts dynamism, i n i ts requirements for legal preci-
sion, requ i r ing a qu ick sett lement of controversial si tuat ions, and i n its 
pecul iar i t ies, connected w i t h a thorough evaluat ion of behaviour inspired 
by honesty and good fa i th, we must look for the persistence, however l i m -
ited, of the presence of learned lawyers and of the i r con t r ibu t ion to its 
development. Justice, i n the f ie ld of trade, was entrusted to Courts com-
posed of merchants, who were fami l ia r w i t h customs and were most ly 
incl ined, by an accurate and close examinat ion of the case i n po int , to bo th 
search for the quickest solut ion, by s imp l i f y ing and shortening t ime- l im i ts 
and requirements i n legal proceedings, and by using the i r cr i ter ia of com-
mon sense and good fa i th 4 . 

I n some cases, though, a correct legal def in i t ion may have substant ia l 
effects  regarding the fa i r  conclusion of a l aw suit : so, there was now room 
for learned lawyers and we can exp la in the presence of some of the most 
impor tan t names, such as Baldo and Paolo d i Castro, who were cal led by the 
judges or by the part ies involved, to settle disputes or to support the claims 
of the i r respective clients. Such intervent ions, w h i c h made use of concepts 
and references  taken f rom the Roman t rad i t ion , were the f irst,  somewhat 
l im i ted, con t r ibu t ion to wha t w o u l d i n the future become the independent 
science of commercia l l aw 5 . 

Another con t r ibu t ion der ived f rom mora l and theological speculations6 , 
w h i c h is more d i f f i cu l t  to evaluate i n i ts tangib le effects  and raises problems 
concerning the real inf luence i t had on the lawyers' wo rk : probably the 
greatest importance lies i n the creat ion of an economic and commercia l lex-
icon and i n the specific reference  to more and more complex cases, often 
w i t h the a im of of fer ing  a means of overcoming ecclesiastical p roh ib i t i on of 
usury. 

The X V I t h century brought considerable modi f icat ions to the medieval 
p ic ture out l ined above: a renewed interest i n the theological and mora l f ie ld 
regarding economic subjects, w h i c h grew out of the Second Scholastica, was 
counterbalanced by the development of the f i rst  treaties of lay commercia l 
law. 

4 H. Pohlmann , D ie Quellen, 802. See M. Ascheri,  L a decisione nel le Cor t i g iud iz ia -
r ie i ta l iane del Tre-Quat t rocento e i l caso del la Mercanzia d i Siena, i n p r i n t i n the 
Group " L a w Repor t ing and Records" (Comparat ive Studies i n Cont inenta l and 
Ang lo -Amer i can Lega l History) . 

5 K.  O. Schemer , D ie Wissenschaft, 799. 
6 Ib id . 
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Some scholars, l i ke Schemer, when discussing this topic t a l k about a clas-
sical per iod i n the science of commercial l a w 7 : This science tends to vary 
along nat iona l grounds only f rom the second hal f of the X V I I t h century 
onwards. I n I ta ly , i n par t icu lar , the scientif ic t reatment of commercial l aw 
took place, to a considerable extent, by means of the rout ine procedure of 
Court decisions, and most ly th rough the famous Rotae  of Rome, Florence, 
Genoa and others 8 , f rom the X V I I t h century onwards. The basic concept of 
th is process is a k i n d of un i ty , present i n commercia l science at the begin-
n ing of the Modern Age, w h i c h was afterwards  replaced by a d isun i fy ing 
process due to the rise of na t iona l pecul iar i t ies. 

As for I ta ly , I t h i n k that th is p ic ture can be enriched by some specific ele-
ments: f i rs t ly ,  I t a l i an commercial l aw between the X V I t h and the X V I I t h cen-
turies (which is actual ly restr icted to the works of Stracca and Scaccia) was 
connected w i t h the h is tor ica l and po l i t i ca l context and was largely con-
d i t ioned i n i ts development by the environment. The second element con-
cerns the Courts and the importance of the i r l aw-mak ing : i n my opin ion, 
they p layed a basic role f rom the X V I t h century onwards i n the process of 
mak ing commercia l l aw autonomous and lay. F rom the outset i t is necessary 
to examine the lawyers and the Courts more closely, po in t ing out tha t my 
analysis w i l l consider three subjects; the personalit ies and works of bo th 
Stracca and Scaccia and the sett ing up of the Genoese c i v i l Rota w i t h i ts 
law-mak ing . I n my opinion, the reasons for a di f ferent  and more detai led 
evaluat ion of the evolut ion of commercial science i n I ta l y w i l l be evident 
f rom this analysis. 

The beginnings of commercia l l aw as an independent science are t rad i -
t iona l l y connected w i t h the names of three jur ists: Benvenuto Stracca, f rom 
Ancona, who l i ved between 1509 and 1578, whose ma in w o r k De mercatura 
seu mercatore  tractatus  was f i rst  publ ished i n 15539; the Portuguese Pedro 
de Santarem (Petrus de Santerna), author of a Tractatus de assecurationibus 
et sponsionibus  mercatorum,  whose act iv i ty , carr ied out i n I ta ly , has 
recently been re-examined f rom the chronological po in t of v iew by 
Domenico Maf fe i 1 0 ; and, f ina l ly , the Roman lawyer Sigismondo Scaccia, 
who pract ised law between the second hal f of the X V I t h century and the 
beginning of the X V I I t h and who wrote a Tractatus de commerciis et cambio , 
publ ished i n Rome i n 161911 . 

7 Ib id . , 799 - 800. 
β Ib id . , 800. 
9 In f ra, 14. 
10 D. Maffei , I I g iureconsul to portoghese Pedro de Santarém, autore de l p r i m o t r a t -

tato sul le assicurazioni (1488), Co imbra 1983 (Separata do nûmero especial do Bo le t i n 
da Faculdade de D i re i to de Co imbra - Estudes em Homenagen aos Profs.  Manue l 
Paulo Merêa e Gu i lherme Braga da Cruz, 1983), 703 - 728. 

" In f ra, 16. 


