GERMAN YEARBOOK
OF INTERNATIONAL LAW

VOLUME 27



GERMAN YEARBOOK OF INTERNATIONAL LAW
Volume 27






GERMAN YEARBOOK
OF INTERNATIONAL LAW

JAHRBUCH FUR INTERNATIONALES RECHT

Volume 27 - 1984

founded by

RUDOLF LAUN - HERMANN VON MANGOLDT

Editors:
Jost Delbriick © Wilhelm A. Kewenig - Riidiger Wolfrum
Assistant Editors: Klaus Bockslaff - Michael Koch

Institut fiir Internationales Recht an der Universitiat Kiel

DUNCKER &&HUMBLOT/BERLIN



The Editors and the Institut fiir Internationales Recht
do not make themselves in any way responsible
for the views expressed by contributors

This Yearbook may be cited:
GYIL 27 (1984)

Communications should be addressed to:

The Editors
German Yearbook of International Law
 Institut fiir Internationales Recht
an der Universitit Kiel
Olshausenstrasse 40/60
D-2300 Kiel 1

All rights reserved
© 1985 Dunder & Humblot, Berlin 41
Printed 1985 by Vollbehr u. Strobel, Kiel, West-Germany
_ISBN 3-428-05822-4



CONTENTS

In Memoriam Ralph F. Fuchs . . . . . . . . . . ... ... ....

Articles

Epwarp H. BueHRIG: Patterns of Authority in International Law . . . . .
Kraus BocksLarr: The Pipeline Affair of 1981/82: A Case History . .
Detiev F. Vacts: The Pipeline Controversy: An American Viewpoint

A. V. Lowe: International Law Issues Arising in the “Pipeline” Dispute:
The British Position . . . . . . . . . . . ... ... ......

PieTER JAN KuyPER: The European Community and the US Pipeline Embargo:
Comments on Comments . . . . . . . . ¢« v 4 v o v o o v e 0. .

Kart M. MEegssen: Extraterritoriality of Export Control: A German Lawyer’s
Analysis of the Pipeline Case . . . . . . . . . . .. ... ....

JURGEN Basepow: Private Law Effects of Foreign Export Controls — An
International Case Report . . . . . . . . . . . . ... ... ..

StanLeY C. A. OBEYESEKERE: International Economic Co-operation Through
International Law: The IMF Agreement and the Recognition of Foreign
Exchange Control Regulations . . . . . . . . . . .. . ... ...

G. E. po NasciMENTO E SiLva: The Influence of Science and Technology on
International Law . . . . . . . . . . . ... ..o

ALBRECHT WEBER: Safeguards in International Economic Organizations in
Times of Crisis — with Special Reference to the European Economic
Community . . . . . . . . . e e e e e e e e e e e e e

CuristorH VEDDER: The International Olympic Committee: An Advanced
Non-Governmental Organization and the International Law . . . . . .

Corp-GEORG HasseLMaNN: Do We Need New IAEA Safeguards? . . . . .

TurLio TrevEs: “Observers Signatory of the Final Act” in the International
Seabed Auhority’s Preparatory Commission . . . . . . . . . . . . .

11

28

38

72

97

109

142

196

212

233

259



6 Contents

Janusz SymoniDEs: The Legal Status of the Enclosed and Semi-Enclosed Seas

MEINHARD SCHRODER: Der Kampf um die Falkland-Inseln — Vélkerrechtliche
und europarechtliche Aspekte (with English Summary) . . . . . . . . .

Manrrep ZureeG: Vertragskonkurrenz im Volkerrecht. Teil II: Vertrige
zwischen beliebigen V5lkerechtssubjekten (with English Summary)

Lupwic GramiicH: Diplomatic Protection Against Acts of Intergovernmental
Organs . . . . . . . . i e e e e e e e e e e e e

Note and Comment

Hewmut Rumer: The Concepts of Peace and War in International Law . . .

INGriD L. JaHN: Applying International Law to the Downing of Korean Air
Lines Flight 007 on September 1, 1983 . . . . . . . . . . . . . ..

Reports

Kiaus Dicke: Die Rechtsprechung des Internationalen Gerichtshofes in den
Jahren 1983 und 1984 . . . . . . . . . . ... ... L. ...

Wurr HERMANN: Die Titigkeit des Nordischen Rates im Jahre 1983 . .

Dietmar BacumManNN / Hans-HEINRICH GRoNAU: Die Europiischen Gemein-
schaftenim Jahre 1983 . . . . . . . . . . . . . . .. ... ...

HenbpRik EscHER: Die Titigkeit des Europarates im Jahre 1983 . . . . . .

Documentation

European Communities: Comments of the European Communities on the U. S.
Regulations Concerning Trade withthe USSR. . . . . . . . . . ..

Book Reviews
DeLBrUCk: Friedensdokumente aus fiinf Jahrhunderten — Abriistung, Kriegsverhiitung,
Riistungskontrolle (Kimminidh) . . . . . . . . . . . . . . . v . . ..
MacponNaLp / JounsToN: The Structure and Process of International Law (Wolfrum)
Theory and Practice of Human Rights (Riedel) . . . . . . . . . . . . . ..

BGCKERSTETTE: Aporien der Freiheit und ihre Aufklirung durch Kant

RiTTERBAND: Universeller Menschenrechtsschutz und volkerrechtliches Interventions-
verbot

315

334

367

386

429

459

483

499

525

554

563
566
568



Contents

Vasak: The International Dimensions of Human Rights
MiensLer / PETzoLp: European Convention on Human Rights. Texts and Documents
ErcMan: European Convention on Human Rights: Guide to Case Law

Maier: Europiischer Menschenrechtsschutz. Verhandlungen des 5. Internationalen
Kolloquiums iiber die Europiische Menschenrechtskonvention

Drzemczewski: European Human Rights Convention in Domestic Law

ErMacora / Nowak / TRETTER: Die Europiische Menschenrechtskonvention in der
Rechtsprechung der $sterreichischen Hocdhstgerichte

*

Van Lier: Acid Rain and International Law (Nascimento e Silva)
LaurseN: Toward a New International Marine Order (Wolfrum) .

DietL: Dictionary of Legal, Commercial and Political Terms. Part II: German —
English (Riedel)

Paenson: English — French — Spanish — Russian Manual of the Terminology of Public
International Law (Peace) and International Organizations (Delbriick)

OxMaN / CaroN / Buperi: The Law of the Sea: U.S. Policy Dilemma (Wolfrum) . .
RauMspORE: Ordnungspolitischer Dissens und europiische Integration (Dicke)

Czempier / Link: Interventionsproblematik aus politikwissenschaftlicher, vélkerrecht-
licher und wirtschaftswissenschaftlicher Sicht (Bockslaff)

WaLLace: Legal Control of the Multinational Enterprise (Bockslaff) . . . .

WEesTREICHER: Der Grundsatz der Gegenseitigkeit in den Handelsbeziehungen zwischen
Industrie- und Entwicklungslindern (Stoll) . . . . . . . . . . . . . ..

Books Received . . . . . . . . . . . . . ..o ...

List of Contributors

580
581

583

584
585
587

589
590

592

594

508






In Memoriam Ralph F. Fuchs
March 8, 1899 — February 7, 1985

Ralph F. Fuchs, Professor Emeritus of Law at Indiana University School of
Law, died on February 7, 1985 at Bloomington/Indiana, USA. Present and
former members and students of the Institute of International Law at the
Christian-Albrechts-Universitit at Kiel are deeply saddened by the loss of a
distinguished legal scholar, a dedicated and demanding teacher, and a warm-
hearted close friend whose forth-right, kind and caring personality has become
an integral part of the fond memories of the Kiel law students studying at
Indiana University School of Law as participants of the Indiana University —
Kiel University exchange program.

Mr. Fuchs received a broad academic education in law and economics which
later was clearly reflected in his scholarly work, mainly centering around
administrative law, particularly the regulation of economic enterprise, but also
including extensive writings on antitrust, labor, and constitutional law. He held
Bachelor of Arts and Bachelor of Laws degrees from Washington University in
St. Louis, Mo., a Ph.D. in economics from the Brookings Graduate School, and
a ]J.S.D. from Yale University. Before joining the Indiana University Law
School Faculty in 1945, Mr. Fuchs served at several governmental offices —
among them the US Attorney General and the US Solicitor General —, and
he also was a member of the Federal Task Force on the Administrative
Procedure Act. In 1960—61 Mr. Fuchs shared his rich experience with the
Indian Law Institute in New Delhi and on his return was a welcome guest
at the Kiel Institute.

His practical experience had a significant effect on Mr. Fuchs’ scholarly
writings which excelled by candor and an impressively lucid style as well as
their theoretical and practical relevance. The same characteristics marked
Mr. Fuchs’ achievements as an academic teacher. Those of us who have
attended his classes and seminars have been deeply impressed by the meticulous
coverage of the subjects taught, the demand for excellence and last but not
least his objectivity, on the one hand, and his personal care for his students,
on the other. Mr. Fuchs’ merits as an academic teacher were publicly recognized
by honoring him with the Distinguished Teaching Award of Indiana Uni-
versity.
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Many of us will remember Mr. Fuchs’ friendly “come in” when calling on
his office, and his never ending readiness to help foreign students in adapting
to the new environment at I.U. Law School. His personal care was extended
from his office to his home at 1410 E. University St. where generations of
exchange students enjoyed the warm hospitality of Mr. Fuchs and his wife
Annetta. o C . ’

After his retirement in 1969 Mr. Fuchs kept a keen interest in his field. He
served as a Visiting Professor at his alma mater in St. Louis where he also
received an honorary Doctor of Laws degree in 1978. Until a few months
before his death Mr. Fuchs regularly attended his office at I.U. Law School
and continued his scholarly work as well as his personal and academic guidance
of the exchange students from the Kiel Institute. We shall remember Ralph F.
Fuchs with high esteem and deep gratitude.

Jost Delbriick



ARTICLES

Patterns of Authority in International Law

Edward H. Buehrig

Politics in the twentieth century has wrought death, destruction, and flight
into homelessness on a scale unsurpassed. In other respects too, the twentieth
century has been unprecedented. Technology penetrates every aspect of life:
health, transportation, communication, and production (for war and for peace)
ever more ingenious and profuse. No less consequential than the technical
applications of science are its philosophical implications. Challenged and con-
fused, traditional ways of comprehending the human odyssey react with
fundamentalist fervor. What, then, has been the effect of such tremendous flux
— material, philosophical and political — on the allocation of authority in the
twentieth century?

Furthered and exacerbated by two world wars, vast shifts of power and
authority have radically changed the political landscape within and among
nations. Since century’s beginning, the number of states has more than tripled.
But that is not the whole story; international upheaval bespoken by the map
is further compounded by turmoil at the domestic level. Among the govern-
ments at century’s turn only a few still exist unchanged. Following the first
World War, a new round of governments fared no better. Nor have today’s
postwar plethora of governments. Many have been replaced not only once but
twice or thrice.

Yet, despite all, the Western State System still constitutes the basic pattern
of authority. Harbinger of an emerging secularism, the System originated in
Europe and next spread to the United States and the New World. Now
encompassing the non-western world as well, its triumph — at least in outward
appearance — is complete.

It is a simple system. Concerned with jurisdictional prerogatives, it confines
authority within territorial limits and posits equality as between territorial
entities. Fundamental to classical international law, these principles are still
basic to today’s allocation of authority. As in the past, international law
— poorly suited to deal with matters of substance — favors the separateness
rather than the interdependence of states. To be sure, the traditional preference
for purely jurisdictional questions has given ground to the increasing com-
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plexity of international relations. Yet the skeletal framework remains un-
changed; the traditional law is still point of departure for any inquiry into
today’s pattern of authority. Examination turns first to the inner nature of the
territorial entities to which authority is attributed; second, to the challenge
posed by ideology to the secularism inherent in international law’s assumptions
about the nature and allocation of authority; and third, to the characteristic
features of international organization as the institutional response to the
growing interdependence of states.

I

That international law should cling to its initial emphasis on the separateness
of authorities is not due to cultural lag alone. Sluggish movement toward the
combination of authorities, or the superimposing of higher authority, reflects
something more. It comports with the great diversity among the some 160
members of the international community: the vast differences, for example,
between the Soviet Union and Great Britain, the United States and Mexico,
or Japan and China. Paradoxically, the function of international law is not
only to pull the world together but to keep unlike things apart. Too much
centralization would be as hazardous as too little. At the inception of the
Western State System the unity of Christendom was sacrificed to its pacification.
If territorial authorities equal to each other were then a help to toleration,
how much more so are they in a world that has only just crossed the threshold
of a common existence.

International law has accommodated a succession of extreme differences
among its units of authority. At the outset it abandoned religious conformity
as a test of legitimacy. It then weathered the transition from dynastic to
democratic rule. Today international law — profligate of statehood’s unique
privileges — encompasses regimes of every variety, outgrowths not only of
Western but of all civilizations. Highly permissive, qualifications for member-
ship in the international community — even as regards such essentials as size
of population and territory and efficacy of administration — have grown less
rather than more strict. To be sure, a substratum of acceptable behavior is
attempted through treaty-law defining basic human rights. But, with the
exception of the European Convention on the Protection of Human Rights and
Fundamental Freedoms, instruments for disciplining governments in this regard
are ineffectual. Indeed, sovereignty can and does shield misconduct of monstrous
proportions. Idi Amin endangered neither Uganda’s membership in the inter-
national community nor his own prerogatives as head of state.

Not surprisingly, boundaries between entities of such great diversity — even

enmity — are not explicable in terms of general and uniform law. One goes,
not to jurisprudence, but to history for an understanding of the political map.
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True, territorial disputes for the most part admit the possibility of judicial
settlement — on the basis, however, of rules not of universal but local appli-
cability, such as terms of a treaty registering diplomatic compromise or a peace
settlement. Nation-state is a notion of only limited relevance — for most
states a misnomer. Moreover, where nationhood exists, the elements of cohesion
are nowhere the same — encompassing American heterogeneity no less than
Japanese homogeneity. Nation-state is a political, not a legal, concept. The
same difficulty of juridical precision afflicts the term self-determination. So
broad a license to statehood is more permissive than regulative. Its prominence
as the initial provision of the United Nations Covenant of Civil and Political
Rights (“All peoples have the right to self-determination. By virtue of the
right they freely determine their political status and freely pursue their eco-
nomic, social and cultural development.”) accords with the period of decolo-
nization, whereas today’s climate has changed. Expediency now favors terri-
torial integrity. The very arbitrariness of Africa’s political map, reflecting
(as does the map of Latin America and the Middle East) the different sover-
eignties and administrative divisions of the colonial era, prompted the members
of the Organization of African Unity — once they were independent — to
pledge “respect for the sovereignty and territorial integrity of each member-
State and for its inalienable right to independent existence.”

I

Neither term, neither nation-state nor self-determination, however undem-
anding of legal precision, affords rationale enough to explain even so much as
the map of Western Europe. Even there, where the Western State System
began — even after many wars fought over territorial questions — boundaries
fall short of harmonious alignment with self-determination. Moreover, religion
and politics still mingle, dramatically so in Poland. But no longer is religion
critically important (Northern Ireland being an exception) to the international
allocation of authority. Catholicism has, perforce, retreated before nationalism,
indeed now welcomes the latter as ally against communism. Diminished in
power and authority, the Church nonetheless must be counted as a member of
today’s international community. Sovereignty attaching to the Pope and to the
Vatican City is further manifest in such immunities from territorial authority
as inhere in the Church’s bureaucracy and properties, and in the diplomatic
status of representatives sent and received by it. Like the Church — sharing
with it essentially the same privileges and immunities — the United Nations
too has personality under international law, though, unlike the Churdh, its
status is bequeathed not by history but by treaty. Yet, however unwritten the
Churdh’s sovereignty, the United Nations cannot but envy its ability to keep
up the struggle with territorial authority.



