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F O R E W O R D 

For a long time international lawyers in Germany have rightful ly been 
complaining of persisting language barriers which deny the results of their 
researches due attention in the international forum. This linguistic isolation 
can only be overcome by using the English language. The editors of the Ger-
man Yearbook of International Law are resolved to use this device and, 
accordingly, from volume 19 onwards, are adopting the English language even 
for the tit le pages of the Yearbook. 

Unfortunately the editorial staff  does not have sufficient  funds at its 
disposal to provide English translations of all the contributions writ ten in 
German. But i t is doing its best to encourage the German authors more to 
write their essays directly in English. The staff  has, however, succeeded in 
widening considerably the circle of foreign authors and its efforts  have meant 
that the next Yearbook to appear w i l l be largely English in content. 

The new litt le pages also take account of the staff  changes in the Institute 
for International Law at the University of Kiel. M y colleagues Jost Delbrück 
and Wilfr ied Fiedler have joined the editorial staff  as co-editors. A further 
change on the tit le page is that the assistant responsible for editing each indi-
vidual Yearbook w i l l henceforth be mentioned there. 

I hope that in spite of these changes our old friends w i l l remain loyal in 
their support of the Yearbook and, moreover, that we may succeed in gaining 
new friends. 

Kiel, August 1977 

Wilhelm Α . Kewenig 



V O R W O R T 

Die deutsche Völkerrechtswissenschaft  beklagt seit langem mit Recht, daß 
ihre Arbeitsergebnisse in der internationalen Diskussion wegen bestehender 
Sprachbarrieren kaum beachtet werden. Der einzige Weg aus dieser sprachlich 
bedingten Isolation führt  über die Verwendung der englischen Sprache. Das 
Jahrbuch für Internationales Recht ist entschlossen, diesen Weg zu gehen. Aus 
diesem Grunde stellt es mit Band 19 auch seine Titelei auf die englische Sprache 
um. 

Bedauerlicherweise verfügt die Redaktion des Jahrbuches nicht über aus-
reichende finanzielle Mittel , um alle Beiträge, die in deutscher Sprache verfaßt 
sind, selbst in das Englische zu übertragen. Sie w i rd jedoch bemüht sein, die 
deutschen Autoren mehr und mehr dazu zu bewegen, ihre Aufsätze unmittelbar 
in Englisch zu verfassen. Außerdem ist es gelungen, den Kreis der ausländi-
schen Autoren erheblich zu erweitern. Schon das nächste Jahrbuch w i rd deshalb 
überwiegend auch in seinem Inhalt in englischer Sprache erscheinen. 

Die Titelei des Jahrbuches ist außerdem der veränderten personellen Situ-
ation im Institut für Internationales Recht der Universität Kie l angepaßt wor-
den. Die Kollegen Jost Delbrück und Wil fr ied Fiedler sind als Mitherausgeber 
der Redaktion beigetreten. Außerdem erscheint der für die redaktionelle Be-
treuung des jeweiligen Jahrgangs zuständige Assistent nunmehr auf der Titel-
seite. 

Ich hoffe,  daß trotz dieser Umstellung die alten Freunde dem Jahrbuch treu 
bleiben und es uns außerdem gelingt, neue Freunde hinzuzugewinnen. 

Kiel, August 1977 

Wilhelm A. Kewenig 
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A B H A N D L U N G E N 

International law: some themes of discussion* 

A. J. P. Tammes 

I n this paper an attempt is made to describe international law from a 
variety of angles which are not very often taken as themes for discussion. I t 
is hoped that even a schematic treatment w i l l put certain well known problems 
into a new perspective, while less known problems w i l l be revealed. Though 
they are problems of a general nature, they may be of some relevance in ma-
king concrete decisions in certain instances. As w i l l be seen, there is a coherence 
between the several themes of discussion in that solutions found in one part 
may be used elsewhere. 

After some tr ial and error the approaches chosen appeared to be the most 
promising for an attempt to touch upon a range of problems running across 
the entire breadth of international law, which is not to say that they would 
be irrelevant to other fields of law. Reduced to their simplest designations our 
headings are: language; reality; fiction; persons; conflicts. 

I. Language 

One of the first  things that comes to mind when we reflect on law is the 
language by which its directives are transmitted from one place wi th in the 
legal system to another. 

Just as in national law, the principal k ind of language used in international 
law is an agreed natural language, for instance one of the official  languages 
of the United Nations. Natural language is the only vehicle for transmission 
of complex or abstract concepts such as justice, discrimination and abuse; on 
the other hand i t is prone to misinterpretation. 

Non-verbal means of symbolic communication are also used in suitable 
cases where relatively simple thoughts are to be transmitted, such as delimitation 

* The author's grateful  acknowledgments are due to Mr. A. D. Stephens  of the T.M.C. 
Asser Institute in the Hague for his valuable suggestions on the language of the present paper. 
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by means of boundary-posts or warning-shots, or claims of sovereignty by 
flags1. 

Even signs which are not agreed or conventionalized, but are well under-
stood in their context, may be quite effective  in conveying w i l l or desire from 
one person to another and so influencing the latter's conduct. Fleet demonstra-
tions, mobilizations and mil i tary manoeuvres provide historical cases of such 
significant behaviour. 

1. D e g r e e s o f i n s i s t e n c e 

There are marked degrees of insistence in the natural language used in 
international practice for directive purposes. The language of treaties is writ ten 
à prendre ou à laisser, while more subtle, urging language is often used in the 
diplomatic practice of formulating "voeux", "recommendations", "declara-
tions" and "concil iatory" decisions, as well as other types of proposals and 
advisory statements issued by international conferences and other ad hoc or 
permanent bodies. The practice of emitting such weak but solemn directives 
originated, at the congresses and conferences of the mid-nineteenth century, 
from the need to prevent the results of the deliberations from being lost, while, 
on the other hand, lacking the means of presenting texts destined to become 
binding2. When this practice became an established technique of international 
organization, a tendency developed to attach a quasi-legal significance to it, 
beyond the obligation, sometimes spelt out in international constitutions, of 
the addressee to bring the recommendation before the competent national 
authority for further  action3. 

I t would seem that the characteristic element of recommendations, or similar 
hortatory language under other names, remains the statutory freedom of the 
addressee to take an independent position wi th regard to the recommendation, 
even though he might be under a legal duty of serious consideration of its 
text. He stil l may reject its factual premises and the value-choices i t adopts, 
and have his own information on the way in which some impressive majority 
has come into existence; things that may not be questioned w i th regard to a 
recommendation covered by some form of consent. 

I n this context mention may be made of another k ind of prescriptive lan-
guage leaving a latitude of judgment to the addressee; this may be employed 

1 For a well-known example of such claim of title, see the Temple Case, International 
Court of Justice, Reports of Judgments (ICJ Reports) 1962, 6—146 (30). 

2 For a historical survey, A. J. P. Tammes , Decisions of international organs as a source of 
international law, Recueil des Cours 1958 I I , 261—364 (292 ff). 

3 ILO Constitution, Art. 19, para. 6 (b). And see in general Judge Herscb  Lauterpacht* s 
separate opinion in South-West Africa Voting Procedure, Advisory Opinion, ICJ Reports 1955, 
90—123 (120). 
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where ends rather than means are formulated and no detailed description is 
presented of the k ind of conduct that is imposed, recommended or prohibited. 
Instead, i t is left to the receiver's judgment to determine to the best of his 
knowledge what ways and means probably lead to the desired end. A well 
known expression of such a directive technique is to be found in para. 3 of 
article 189 of the Treaty establishing the European Economic Community 
"Directives shall bind any Member State to which they are addressed, as to 
the result to be achieved, while leaving to domestic agencies a competence as 
to form and means". (Clearly "directive" has more specific meaning here 
than the general one used in this paper). The directive fol lowing from a pactum 
de contrahendo  exemplifies the case where — apart from the bona fide  duty 
to negotiate — such a wide choice of ways of reaching the ends of the contract 
is implied that the sense of being bound may be lost. 

The interpretation of an expression of ends is not only concerned w i th the 
communication problem of tracing the intentions behind the ends, but may 
also involve the empirical question of whether or not certain means are con-
ducive to certain ends. I n formulating ends the source has released itself from 
reflecting on all the alternatives as to means. Thus, there may be no specific 
intentions as to means, as opposed to the case where some possible application 
of the directive is overlooked by the source, and has to be filled in by the inter-
preter in the spirit of the sender, „nicht Nachdenken eines Vorgedachten, 
sondern Zuendedenken eines Gedachten", as i t is described by Gustav 
Radbruch 4. 

2. U n a d d r e s s e d p r e s c r i p t i v e l a n g u a g e 

Besides prescriptive language that is addressed to international persons, 
there is language that is not so addressed and is, or was, used for prescriptive 
purposes among others, such as " th i rd States" or participants in a foreign 
legal system, existing or extinct. Such extraneous sources may contain an 
exemplary model of conduct which one is ready to fol low and adopt for one's 
own conduct. Reference may be made to international "regimes" adopted by 
others, precedents, private law analogies and venerable adagia. They are 
available for reception or other acceptance, independently of the national or 
international lgeal system or the historical context in which they are found 
and from which they are borrowed; in other words, they do not originate 
from a source w i th which the borrower is hierarchically connected. A number 
of general principles of law to which Article 38 of the Statute of the Inter-
national Court of Justice refers,  comply w i th this description. 

4 Rechtsphilosophie, 4. Auflage, 211. And see Ilmar  Tammelo , Treaty Interpretations and 
Practical Reason, 1967, 51. 


