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Preface 

A person may hold property for a variety of purposes. The most common situa-
tion is that he wants to use and enjoy it for his own benefit. But he may also have 
agreed to administer the property either for the benefit of someone else or to 
further  some particular purpose. Thus, in a broad and untechnical sense of the 
word, he may hold it "in trust". This kind of arrangement has been resorted to for 
many different  reasons, both legitimate and illegitimate. From very early on, Euro-
pean legal systems have been faced with the need to establish rules and, eventually, 
institutions to deal with the resulting legal problems. Fiducia,  fideicommissum, 
Treuhand , foundation, executorship and, of course, the trust: they all provided, at 
some time or other and in some place or other, the legal framework  that was re-
quired. 

The present volume attempts to present a comparative historical analysis of 
these devices. It seeks to trace the paths of the idea of "holding for others" or of 
holding property in a fiduciary capacity: itinera  fiduciae.  The intellectual objec-
tives pursued by the editors and contributors to this volume are set out in the Intro-
duction ("Views of Trust and Treuhand"). We have met twice to discuss these ob-
jectives: once in November 1995 in Regensburg before we began the project and 
then in April 1997 in Halle when most of us had written their papers. Both meet-
ings, and also the publication of this volume, were sponsored by the Gerda Henkel 
Stiftung. We are very grateful  for this support. We would also like to express our 
sincere thanks to Knut Wolfgang Nörr for his encouragement, Paul Farlam for his 
editorial assistance, and Gabriele Schmitt, secretary at the Lehrstuhl in Regens-
burg, for her unfailing support and commitment. 

February 1998 

Richard Helmholz 
Chicago 

Reinhard  Zimmermann 
Regensburg 
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= Hampshire Record Office,  Winchester 
= Hardres' Reports, Exchequer 
= Hargrave (MS. collection) 
= Harleian (MS. collection) 
= Harvard Law Review 
= Herausgeber (editor) 
= Sir John Holt's Reports, King's Bench 
= Iavolenus 
= Justinian's Institutes 
= Iulianus 
= Juris Classeur Périodique 
= Journal of Legal History 
= Juristische Wochenschrift 
= Juristenzeitung 
= Jherings Jahrbücher für die Dogmatik des bürgerlichen 

Rechts; zuvor: Jahrbücher für die Dogmatik des heutigen rö-
mischen und deutschen Privatrechts 

JUST = Rolls of the Justices in Eyre in the Public Record Office 
John & H. = Johnson and Hemming's Reports, Chancery 
K. & W. Diet. = Kames' and Woodhouselee's Dictionary of Decisions (Court 

of Session) 
KAO = Kent Archives Office,  Maidstone 
K.B. = King's Bench; Law Reports, King' s Bench Division 
KTS = Zeitschrift  für Konkurs-, Treuhand- und Schiedsgerichtswe-

sen 
Kames Sei. Dec. = Kames' Select Decisions 
Keb. = Keble's Reports 
Ky. = Kentucky Reports (Court of Appeals) 
L.C. = Lord Chancellor 
L.K. = Lord Keeper 
L.Q.R. = Law Quarterly Review 
L.R. Eq. = Law Reports, Equity Cases 
L.R. Ir. = Law Reports, Ireland 
L.T. = Law Times 
LZ = Leipziger Zeitschrift 
Lans. = Lansdowne (MS. collection) 

Gai. Inst. 
Gilb. Rep. 
H, Hil. 
H.L. 
HLS MS. 
HRG 
HansOLG 
Hants. R.O. 
Hard. 
Harg. 
Harl. 
Harvard L.R. 
Hg. 
Holt K.B. 
Iav. 
Inst. 
Iul. 
JCP 
J.L.H. 
JW 
JZ 
JhJb 
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Ld. Raym. = Lord Raymond's Reports, King's Bench and Common Pleas 
Lev. = Levinz's Reports, King's Bench and Common Pleas 
Lib. Ass. = Liber Assisarum 
Lutw. = Sir E. Lutwyche's Entries and Reports, Common Pleas 
M = Macpherson's Series of the Court of Session Reports 
M, Mich. = Michaelmas 
M. & Cr. = Mylne and Craig's Chancery Reports 
M.R. = Master of the Rolls 
MS., Ms. = Manuscript 
MSS., Mss. = Manuscripts 
Marcell. = Marcellus 
March N.R. = Reports, or New cases, collected by John March 
Marci. = Marcianus 
Mass. = Massachusetts Reports (Supreme Judicial Court of Massachu-

setts) 
Mer. = Merivale's Chancery Reports 
Mod. = Modern Reports in King's Bench 
Moore K.B. = Sir F. Moore's Reports, King's Bench 
Mor. = Morison's Dictionary of Decisions 
N.E. = North Eastern Reporter 
N.H. = New Hampshire Reports (Supreme Court) 
NJW = Neue Juristische Wochenschrift 
N.S.W.L.R. = New South Wales Law Reports 
N.W. 2d = North Western Reporter, 2nd Series 
N.Y.S. 2d = New York Supplement, 2nd Series 
Nels. = Nelson's Reports, Chancery 
Nov. = Justinian's Novels 
Nov. Marc. = Novellae Marciani 
OLG = Oberlandesgericht 
P. = Pacific Reporter 
P, Pas. = Easter 
P. Wms. = Peere Williams' Chancery Reports 
Pat. App. = Paton's House of Lords Appeal Cases 
pi. = plea 
Plowd. = Plowden's Reports 
Pomp. = Pomponius 
Poph. = Popham's Reports, King's Bench 
PrALR = Preußisches Allgemeines Landrecht 
Pre. Ch. = Precedents in Chancery 
Quaest. = Quaestio 
R = Rettie's Series of the Court of Session Reports 
RGZ = Entscheidungen des Reichtsgerichts in Zivilsachen 
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RIDA 
ROHG 
ROHGE 
RabelsZ 

Rawl. 
Rob. 
Rz. 
S 
S. & M. 
S.C. 
SC 
S.L.T. 
Salk. 
ser. lat. 
Sh. Ct. 
Show. K.B. 
Show. P.C. 
So. 
Som. R.O. 
St. Tr. 
t. 
T, Trin. 
T.R. 
trans. 
Tulane L.R. 
U.S. 

Ulp. 
University of Chicago L.R. 
V. & B . 
V.-C. 
Va. 
Vent. 
Vern. 
Ves. 
Ves. Sen. 
Vt. 
w.&s. 
W.N. 
WM 
X 
Y.B. 

Revue internationale des droits de l'antiquité 
Reichsoberhandelsgericht 
Entscheidungen des Reichsoberlandesgerichts 
Zeitschrift  für ausländisches und internationales Privatrecht, 
begründet von Ernst Rabel 
Rawlinson (MS. collection) 
Robertson's House of Lords Appeal Cases 
Randziffer 
Shaw's Series of the Court of Session Reports 
P. Shaw and Maclean's House of Lords Appeal Cases 
Court of Session Cases 
senatus consultum 
Scots Law Times 
Salkeld's Reports, King's Bench 
series latina 
Sheriff  Court 
Shower's Reports, King's Bench 
Shower's Cases in Parliament 
Southern Reporter 
Somerset Record Office 
State Trials 
tomus 
Trinity 
Tijdschrift  voor rechtsgeschiedenis 
translated by 
Tulane L.R. 
Reports of Cases in the Supreme Court of the United States 
of America 
Ulpianus 
University of Chicago Law Review 
Vesey and Beames's Reports, Chancery 
Vice Chancellor 
Virginia Reports (Supreme Court) 
Ventris' King's Bench Reports 
Vernon's Reports, Chancery 
Vesey's Reports, Chancery 
Vesey Senior's Reports, Chancery 
Vermont Reports (Supreme Court) 
Wilson and Shaw's House of Lords Reports 
Weekly Notes (Law Reports) 
Wertpapiermitteilungen 
Liber Extra (Corpus Juris Canonici) 
Yearbook 
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Yale L.J. = Yale Law Journal 
ZDR = Zeitschrift  für deutsches Recht und deutsche Rechtswissen-

schaft 
ZEuP = Zeitschrift  für Europäisches Privatrecht 
ZGB = Zivilgesetzbuch 
ZHR = Zeitschrift  für das gesamte Handels- und Wirtschaftsrecht 
ZIP = Zeitschrift  für Wirtschaftsrecht 
ZRG = Zeitschrift  für Rechtsgeschichte 
ZSS (GA) = Zeitschrift  der Savigny-Stiftung für Rechtsgeschichte (Ger-

manistische Abteilung) 
ZSS (KA) = Zeitschrift  der Savigny-Stiftung für Rechtsgeschichte (Kano-

nistische Abteilung) 
ZSS (RA) = Zeitschrift  der Savigny-Stiftung für Rechtsgeschichte (Roma-

nistische Abteilung) 



RICHARD HELMHOLZ and REINHARD ZIMMERMANN 

Views of Trust and Treuhand:  An Introduction 

I. Adoption of the Trust in Civil Law Countries 

" I do not understand your law of trusts" - so Otto  von Gierke  is said to have 
remarked about this characteristic English institution. His words were long remem-
bered by the great English legal historian, F. W.  Maitland,  who quoted them more 
than once1. According to this view - the traditional view and probably still the pre-
vailing one - the trust is a distinctive institution of Anglo-American law2. It is a 
special child of the English common law. Nothing like it occurred elsewhere. 

In Maitland's  hands, Gierke's  puzzlement about the trust became an example, 
and eventually a symbol, of a wall of incomprehension that separated the English 
common law from the law of the Continent. Indeed trusts were only the most dra-
matic example of a quite fundamental divide. No matter the possible coincidence 
in origins of the Germanic Salmann  and the English feoffee  to uses, trusts were 
strange creatures to lawyers versed in the civil law. Maitland  concluded that trusts 
always required substantial modification, as well as an extended period of adjust-
ment, whenever they were taken over into a civilian legal regime. 

Maitland  would have been surprised to find that in recent times the trust has 
been adopted in many civil law countries, and apparently without fundamental dif-
ficulty. The perceived adaptability of this institution to meet so many different 
needs has caused it to burst the bounds of whatever geographical isolation it once 

ι F.  W.  Maitland , The Unincorporate Body, in: H. A. L. Fisher (ed.), The Collected Papers 
of Frederic William Maitland, vol. 3, 1911, p. 272. In F W.  Maitland,  Equity, 1909, p. 23, the 
same remark is given as " Ί can't understand your trust', said Gierke  to me". 

2 W. W.  Buckland,  Arnold  D. McNair,  Roman Law and Common Law: A Comparison in 
Outline, 2 n d ed. by F.  H. Lawson,  1965, p. 177: "It has long been recognised that the trust is 
not derived from Roman law, nor has Roman law influenced its development to any extent". 
The trust is described as a distinctive feature ("stiltypisches Institut") of the English common 
law in: Konrad  Zweigert,  Hein  Kötz,  Einführung in die Rechtsvergleichung, 3 r d ed., 1996, 
pp. 71, 186. It should be noted, however, that only two brief  remarks have remained of what 
once (Konrad  Zweigert,  Hein  Kötz,  Einführung in die Rechtsvergleichung, I s t ed., 1971, 
pp. 328 ff.) constituted an entire chapter. Both the concept of "distinctive features" and the 
notion of "legal families" (that can be characterized with reference  to their "distinctive fea-
tures") seem to be regarded as more problematic today than in the 1970s. For discussion, see 
Hein  Kötz,  Abschied von der Rechtskreislehre?, ZEuP 6 (1998) 493 ff. 
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suffered. Trusts have been taken up widely3 . For the most part this has occurred by 
the familiar process of purposeful  reception or transplantation. Civi l law countries 
have sought to incorporate the English trust into their own legal systems. 

Perhaps the most conspicuous means of adopting the English trust is the invita-
tion contained in the Hague Convention on Private International Law in 19854. 
The Convention declared that trusts created in accordance with its terms were to 
be recognized and protected by all signatory states5. Trust property was to be trea-
ted as a separate fund and "placed under the control of a trustee for the benefit of a 
beneficiary or for a specified purpose"6. By January 1998, Italy and the Nether-
lands were the only civi l law countries to have fully ratified the Convention7. It 
has received an enthusiastic welcome there, however8, and other countries have 
given it preliminary assent9. 

3 For a review of the overall situation, current as of 1982, see: Adair  Dyer,  Hans van Loon, 
Report on Trusts and Analogous Institutions, in: Conférence de La Haye de droit interna-
tional privé, Actes et documents de la Quinzième session 8 au 20 octobre 1984, vol. 2: Trust, 
1985, pp. 26 ff. See generally: the contributions in J. Herbots, D. Philippe (eds.), Le trust et 
la fiducie, implications pratiques, 1997; Antonio  Gambaro,  Trust in Continental Europe, in: 
Alfredo Mordechai Rabello (ed.), Aequitas and Equity, 1997, pp. Ill  ff.;  Donovan W.  M. 
Waters,  The Institution of the Trust in Civil and Common Law, in: Recueil des cours: Col-
lected Courses of the Hague Academy of International Law, vol. 252, 1995, pp. 113 ff.; W. A. 
Wilson (ed.), Trusts and Trust-Like Devices, 1981; William  F. Fratcher,  Trust, in: Interna-
tional Encyclopedia of Comparative Law, vol. VI, chapter 11, 1973, nn. 101 ff.;  Christian de 
Wulf,  The Trust and Corresponding Institutions in the Civil Law, 1965; Kevin  W.  Ryan,  The 
Reception of the Trust in the Civil Law, 1959, pp. 264 ff. 

4 Convention on the Law Applicable to Trusts and on their Recognition, 1985, Ch. I, art. 
2, in: Hague Conference on Private International Law, Collection of Conventions 1951 -
1988, vol. XXX, pp. 315 ff.  For the English and French versions, cf. also RabelsZ 50 (1986) 
698 ff.;  for the German version, see Praxis des Internationalen Privat- und Verfahrensrechts 
(IPRax) 1987, 55 ff. or Heinrich  Dörner,  in: Staudinger, Kommentar zum Bürgerlichen Ge-
setzbuch mit Einführungsgesetz, Einführungsgesetz zum Bürgerlichen Gesetzbuch / IPR, 13. 
Aufl., 1995, Vorbem. zu Art. 25 f. EGBGB, n. 141. 

5 Loc. cit.,  Ch. III, art. 11. 
6 Loc. cit. , Ch. I, art. 2. 
7 Italy signed the Convention on 1 July 1985, ratified it on 21 February 1990, and it en-

tered into force on 1 January 1992. For the Netherlands, the respective dates are: 1 July 1985 
(signature), 28 November 1995 (ratification) and 1 February 1996 (entry into force).  Informa-
tion kindly supplied by the Bureau Permanent de la conférence de la Haye de droit interna-
tional privé on 4 February 1998. 

8 Particularly in Italy; see Maurizio  Lupoi,  Trusts, 1997; Ilaria Beneventi (ed.), I trusts in 
Italia oggi, 1996. For the Netherlands, where the Convention has only been in force since 
two years, see the contributions in Frans Sonneveldt, Harrie L. van Mens (eds.), The Trust: 
Bridge or Abyss Between Common and Civil Law Jurisdictions?, 1992; D. J. Hayton, 
S.C.J.J. Kortmann et al.  (ed.), Vertrouwd met de trust, 1996; Margaretha Elizabeth  Koppe-
nol-Laforce,  Het Haagse trustverdrag, 1997. 

9 So far,  it has been signed by France (26 November 1991) and Luxembourg (1 July 
1985); same source of information as in n. 7. Cf. also Table of Signatures and Ratifications of 
the Hague Convention, (1993) 42 International and Comparative Law Quarterly 650 ff.  and 
(1994) 43 International and Comparative Law Quarterly 654. 



Views of Trust and Treuhand:  An Introduction 29 

The immediate results of the 1985 Convention do not tell the whole story. Other 
signs of a movement of opinion in the same direction are visible. For example, an 
International Working Group has been convened by the Onderzoekcentrum  Onder-
neming & Recht  at the University of Nijmegen to elaborate common principles of 
European trust law 1 0 . Moreover, some civilian systems have followed the Conven-
tion's lead even without fully ratifying the Hague Convention. Liechtenstein, for 
example, has received a form of the trust11. So has Mexico1 2 . The Roman-Dutch 
law of South Africa has adopted the testamentary trust from English law, changing 
some of its features in the process13, and other regimes with "mixed systems" of 
law - Scotland14, and Québec15, for example - have taken the same step. Even 

1 0 "Principles of European Trust Law" (unpublished MS.). See generally Ugo Mattei, 
Comparative Law and Economics, 1997, pp. 147 ff.  including abundant references  to other 
literature; Michel  Grimaldi, François  Barrière,  Trust and Fiducie, in: Towards a European 
Civil Code, 2 n d ed., 1998, pp. 567 ff. 

11 Art. 897 PRG, in: Personen und Gesellschaftsrecht mit dem Gesetz über das Treuunter-
nehmen, 1986, p. 331. It reads: "Treuhänder (Trustee oder Salmann) im Sinne dieses Gesetzes 
ist diejenige Einzelperson, Firma oder Verbandsperson, welcher ein anderer (der Treugeber) 
bewegliches oder unbewegliches Vermögen oder ein Recht (als Treugut), welcher Art auch 
immer, mit der Verpflichtung zuwendet, dieses ais Treugut in eigenem Namen als selbständi-
ger Rechtsträger zu Gunsten eines oder mehrerer Dritter (Begünstigter) mit Wirkung gegen 
jedermann zu verwalten oder zu verwenden". This provision was obviously inspired by the 
trust; but it attempts to place the institution within the conceptual framework  of the civil law. 
Trustee and beneficiary are not both owners; there is merely an obligation to administer on 
behalf of the beneficiary.  For a detailed doctrinal analysis, see Harald  Bosch, Die liechtenstei-
nische Treuhänderschaft  zwischen trust und Treuhand, 1995, pp. 64 ff.  and 246 ff.;  Klaus  Bie-
dermann,  The Trust in Liechtenstein Law, trans. H. Gerald  Crossland,  1984, pp. 59 ff. 

12 Roberto  Molina  Pasquel,  The Mexican Fideicomiso: The Reception, Evolution and Pre-
sent Status of the Common Law Trust in a Civil Law Country, (1969) 8 Columbia Journal of 
Transnational Law 54 ff.;  Lupoi  (n. 8) 358 ff. 

13 Tony Honoré,  Trust, in: Reinhard Zimmermann, Daniel Visser (eds.), Southern Cross: 
Civil Law and Common Law in South Africa, 1996, pp. 849 ff. For comparison between 
South African and Scots trust law, see Tony Honoré,  Obstacles to the Reception of Trust 
Law?, in: Rabello (n. 3) 793 ff.  The standard work on South African trust law is Tony Honoré, 
Edwin  Cameron,  Honoré's South African Law of Trusts, 4 t h ed., 1992. 

1 4 See the paper by George  Gretton  in the present volume; cf. also idem,  Trust and Patri-
mony, in: Scots Law into the 21st Century: Essays in Honour of W.A. Wilson, 1996, pp. 182 ff. 
(discussing the various ways of conceptualizing the trust from a civilian point of view); Da-
niela  Krantz,  Trusts im schottischen Recht, 1997. 

1 5 See the treatment of "fiducie" in arts. 1256 - 1298 of its new code civil, 1994. For com-
parative analysis, see Lupoi  (n.*8) 362 f.; Donovan W.  M. Waters,  Unification or Harmoniza-
tion? Experience with the Trust Concept, in: Conflicts and Harmonization: Mélanges von 
Overbeck, 1990, pp. 591 ff.;  Justin Thorens,  Le trust de common law dans les systèmes de 
droit civil et l'arrêt Tucker de la Cour Supreme du Canada, in: Festschrift für Walter J. 
Habscheid, 1989, pp. 325 ff.; D. B. Walters,  Analogues of the Trust and of its Constituents in 
French Law, approached from the Standpoint of Scots and English Law, in: Wilson (n. 3) 
124 ff.  Louisiana is another interesting case in point; see Joachim  Zekoll,  Zwischen den Wel-
ten - Das Privatrecht von Louisiana als europäisch-amerikanische Mischrechtsordnung, in: 
Reinhard Zimmermann (ed.), Amerikanische Rechtskultur und europäisches Privatrecht, 
1995, pp. 28 ff. on the reception of the trust in that state. 


