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F o r e w o r d 

Those who w o u l d study the Ang lo -Amer ican law of commercial transac-
tions, or estate and probate law, or admi ra l ty law, or the l aw of credit, or 
domestic relat ions law, or the specialized law of b i l ls of exchange and insur-
ance, w i l l eventual ly encounter the legacies of a now-ex t inc t , ghost ly elite, 
the c i v i l l aw jur ists of Doctors' Commons i n London. The exact nature of 
thei r technical doct r ina l inf luence on Ang lo -Amer ican law is s t i l l debatable 
and mysterious, bu t the i r jur is t ic sp i r i t and the i r theoret ical jur isprudence 
have persisted long after the i r ins t i tu t iona l death. I t is the i r jur isprudence 
that is the subject of this book. 

Nei ther h istory nor lawyers love a loser. As Richard Helmholz has 
observed i n his b r i l l i an t Seiden Society lecture, " [L ]ega l h istory is winner 's 
h istory [and] . . . Doctors' Commons is gone."1 The death of Doctors' Com-
mons i n 1858 was the f ina l v ic tory of the c iv i l ians' implacable r ivals, the 
power fu l  Inns of Court and the common law bar. Even worse, the purpor ted 
association of the Engl ish c iv i l ians w i t h the Stuar t monarchy dur ing the 
seventeenth century earned these civ i l ians the ire of bo th Edward Coke and 
the great Wh ig historians. To this day, the b r i l l i an t treatises of the Engl ish 
c iv i l ians are rare books, the i r leaders' names u n k n o w n to most. 

Yet, c iv i l ian inf luence i n Eng land dates f rom at least before the th i r teenth 
century, when disciples of the new Roman law studies at Bologna found a 
place i n the in fant Engl ish universit ies. A c iv i l i an monopoly of Engl ish un i -
versi ty legal educat ion prevai led for almost 600 years, and was broken only 
by Blackstone's famous Oxford lectures and his appointment as f i rst  V ine-
r ian professor  i n 1758. The Engl ish c iv i l ians were also an impor tan t pract ic -
ing bar, w i t h thei r professional headquarters at Doctors' Commons i n Lon -
don. There they enjoyed near ly three centuries of quasi -monopoly over 
admira l ty , estate, probate, ecclesiastic, and domestic l aw controversies, and 
a large range of mercant i le matters. Three secular courts - the Court of 
Requests, the Admi ra l t y , and the H i g h Court of Chiva l ry - were centers of 
c iv i l ian practice, and civ i l ians had much w o r k i n other conci lar courts, i n 
the Chancery, and i n the ecclesiastical courts. 

M y study specif ical ly concerns those Engl ish c iv i l i an jur ists who wrote 
f rom 1523 to 1732. The par t icu lar a t t r ibu te of these Engl ish c iv i l i an jur ists 
was a bel ief i n the per fectabi l i ty of law, th rough reason. This bel ief was c r i t -

1 R. Helmholz,  Canon Law and English Common Law 3 - 4 (1983). 
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ica l to thei r v iew of the legal process. I n par t due to the i r romant ic search for 
the ius  gentium  of the Roman l aw texts, and i n par t to the i r very real in ter -
na t iona l career system, later Engl ish c iv i l ians developed a commitment to 
cosmopol i tanism and to the ideal of a rat ional , universal legal science. This 
c iv i l i an commi tment was often i n sharp contrast to the local ized out look of 
the common lawyers. 

These c iv i l i an jur ists also were pioneers i n the early study of comparat ive 
law. They looked - and traveled - outside England to f i nd the best law. To 
them, the f i rst  pr inc ip le of a good legal system was, necessarily, a universal 
test of reason. There could hard ly also be a paramount loya l ty to local prece-
dent or custom. Furthermore, i f the test was to be one of reason, i t was clear 
to such civ i l ians that the Engl ish common law had made some disastrously 
wrong turns. Lay jur ies may be f ine as a k i n d of col lect ive factual memory, 
bu t as arbi t rators of legal standards they were usual ly w i t hou t qual i f ica-
t ion. They were suspiciously l i ke devices for evading w o r k for common law 
judges, and possibly for saving such judges f rom the responsib i l i ty of open 
and pr inc ip led decision mak ing as wel l . 

L ikewise, to the c iv i l ians the use of incremental decisions to develop legal 
doctr ine hard ly appeared ideal. What k i n d of advance notice d id that give 
the merchant of new commercial rules, and what opportuni ty d id that provide 
for bu i l d i ng a systematized, harmonious system? Of course one could t r y to 
force the raw dross of the common law, ex post facto , in to some elegant 
ju r isprudent ia l mo ld - as Engl ishmen f rom Bracton to Cowel l t r i ed to do -
bu t i t was, as one scholar pu t i t , l i ke "crush ing an Ug ly Sister's foot, bunions 
and al l , in to Cinderella's glass s l ipper . " 2 

The fragmented Engl ish common law courts, w i t h even the Common Pleas 
and the K ing 's Bench occasionally i n conf l ict and a substructure of local 
feudal courts s t i l l i n existence, were, to the c iv i l i an mind , often barbar ic. 
The use of more specialized courts, such as the Admi ra l t y , to remedy these 
fai l ings was a stopgap, bu t i t was better than nothing. I n addi t ion, c iv i l ians 
eventual ly sought to isolate f rom the common law those commercial and 
d ip lomat ic areas where Engl ishmen had to deal w i t h foreigners.  I n those 
areas of practice, as i n the ancient universit ies, learned men could s t i l l deal 
w i t h the law as a cosmopol i tan science. Indeed, c iv i l ians regular ly under-
took d ip lomat ic missions i n w h i c h the i r jur is t ic learn ing proved impor tant . 

Proud of the i r expertise, the Engl ish c iv i l ians often regarded themselves 
as the modern descendants of the great Roman j u r i s t s - m e n who achieved 
author i ty not th rough pub l ic office  or j ud ic ia l power, bu t th rough the force 
of thei r learn ing and argument. This self- image was at least comfor t ing for 
a group who were inel ig ib le for j ud ic ia l pos i t ion i n the g rowing common law 

2 SirJocelyn  Simon,  Dr. Cowell, 26 Cambridge L.J. 260, 263 (1968). 
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system, and i t also encouraged pub l i ca t ion of Engl ish c iv i l i an books, of 
wh i ch there were a supr is ing number. Moreover, the Engl ish c iv i l ians were 
much aware of cont inenta l "advances" i n po l i t i ca l theory. The la ic izat ion of 
Engl ish and French society was impor tan t i n p romot ing the c iv i l i an cause 
relat ive to the canonists, and the cont inenta l wr i ters, such as Jean Bodin, 
qu ick ly found converts among the Engl ish civi l ians. This was i n par t 
because the concept of an effective,  rat ional is t central state closely coin-
cided w i t h c iv i l i an convict ions and self-interest.  Engl ish c iv i l ians were 
skept ical of the legi t imacy of custom and convinced of the good of strong, 
central government. They also remained devoted to the no t ion that progress 
could be achieved only by systematic law reform and by the scientif ic study 
of government. 

This book is an at tempt to analyze Engl ish c iv i l i an jur isprudence f rom the 
origins of Doctors' Commons, i n about 1511, to the gradual c i v i l i an re tu rn to 
academic specialit ies i n the eighteenth century, a per iod spanning three cen-
turies. I t del iberately focuses on jur is t ic w r i t i n g and papers, rather than 
po l i t i ca l controversies or doct r ina l cases, p r imar i l y because these or ig ina l 
jur is t ic wr i t ings have received far too l i t t l e at tent ion. There also is an analy-
sis of commercial l aw doctr ine, focusing on the a l l - impor tan t b i l l of 
exchange. 

Whi le there remains much that is unclear concerning the direct incorpora-
t ion of Engl ish c iv i l i an doctr ine in to the common law, the h is tor ica l record 
leaves l i t t l e doubt as to the in te l lec tua l v i t a l i t y and or ig ina l i t y of Engl ish c i -
v i l i an jur isprudence. Whether i t be th rough the i r specialist expertise i n 
prize law, commercial law or admira l ty law, or through their f i rst  pioneering 
efforts  i n comparat ive legal studies, or th rough the i r advocacy of law reform 
and codif icat ion, or th rough the i r development of the i n i t i a l stages of p r i -
vate in ternat iona l l aw and conf l ic t of law doctr ine, or s imply th rough the i r 
fa i th i n a cosmopoli tan, universal legal science, the Engl ish c iv i l ians have 
left to Ang lo -Amer ican law a r i ch legacy of ideas - a heri tage that remains 
one of our most s igni f icant h is tor ica l l inks w i t h the rest of the legal wor ld . 

A t this po in t I should acknowledge some special debts of my own. The 
leadership and guidance of our Coordinator, Professor  Dr . V i to Pier-
giovanni , and General Edi tors Professor  Dr . Dr. He lmut Coing and Professor 
Dr . K n u t Wol fgang Nör r together w i t h his most he lp fu l assistant, Math ias 
Gläser (Tübingen), have made the entire "Courts and the Development of 
Commercia l L a w " series a great success, and I am very gratefu l  to them. I 
am also deeply indebted to the generous support of the Gerda Henke l St i f -
tung, and to a l l of my good and generous colleagues of our Courts and Com-
merc ia l L a w Work Group, w h i c h has already met twice i n beaut i fu l Genoa 
through the kindness of Professor  Dr . Pierg iovanni and my colleague 
Rodolfo Savell i . A t home, I owe special grat i tude to Professors  Charles 
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Donahue, Jr., John Leubsdorf, and James S. Rogers, scholars who pu t col-
leagueship f i rst  i n the i r own busy schedules and never fa i l to lend a he lp ing 
hand. M y admin is t ra t ive assistant, Dav id W. Price, and my research assis-
tant , Dav id J. Sheldon, have lef t the evidence of the i r dedicat ion and in te l l i -
gence on every page. F ina l ly , to my fami ly , to Judi th , Anna, Sophia, Ju l ia 
and to my mother and father,  I owe the most impor tan t thanks of al l . W i t h -
out thei r loya l ty , th is project w o u l d have been impossible. 

Newton, Massachusetts 
October 22, 1987 Daniel  R. Coquillette 

Note: 

A l l c i tat ions to the D ic t i ona ry of Na t i ona l B iography are to the Compact E d i t i o n 
(complete tex t reproduced micrographica l ly ) of 1975. Tha t ed i t ion also gives cross-
references  to the fu l l -s ized edi t ion. 

I n add i t ion , many case references  are c i ted to bo th the o r ig ina l " nom ina t i ve " 
reports and to the Eng l ish Reports, F u l l Repr in t (1378 - 1865). I n " i d . " cites, the page 
i n the "nomina t i ve " reporter is pu t i n brackets to d is t ingu ish i t f rom the Eng l ish 
Reports. For example, M u t f o r d v. Walcot (12 W.3 Tr in. ) is c i ted bo th to 1 L o r d 
Raymond 574 (the "nomina t i ve " reporter), and to 91 Eng l ish Reports 1284. A n " i d . " 
cite w o u l d be to " Id . at [574] 1284." 
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P A R T I 

The Early English Civilian Writers 
(1523 - 1607)* 

" A n d sure I am tha t no m a n can ei ther b r i ng over those 
bookes of late w r i t t e n (wh ich I have seene) f rom Rome or 
Romanists, or read them, and jus t i f ie them, or del iver 
them over to any other w i t h a l i k i n g and al lowance of the 
same (as the author 's end and desire is they should) b u t 
they runne in to desperate dangers and downefals . . . 
These bookes have g lor ious and goodly t i t les, w h i c h 
promise d i rect ions for the conscience, and remedies for 
the soul, b u t there is mors  in olla : They are l i ke to 
Apothecaries boxes . . . whose t i t les promise remedies, bu t 
the boxes themselves containe poyson. " 1 

Sir  Edward  Coke 

" A strange just ice tha t is bounded by a r iver ! T r u t h on 
th is side of the Pyrenees, error on the other s ide."2 

Blaise  Pascal 

I . I n t r o d u c t i o n 

T w o y e a r s ago , a g r o u p o f R u s s i a n j u r i s t s v i s i t e d B o s t o n as p a r t o f t h e 

e x c h a n g e s m a d e p o s s i b l e b y t h e P r a g u e A c c o r d s . I t w a s t h e i r f i r s t  t r i p o u t o f 

Russ i a . T h e y h a d p r e p a r e d c e r t a i n l i n e s o f q u e s t i o n s , h o p i n g t o s u r m o u n t 

b o t h t h e l a n g u a g e a n d c u l t u r a l b a r r i e r s . 

I w a s p a r t o f a s m a l l g r o u p o f n e r v o u s A m e r i c a n l a w y e r s a s s i g n e d t o b e 

t h e i r g u i d e s . T h e i n i t i a l q u e s t i o n s o f t h e R u s s i a n s a l l c o n c e r n e d w h a t t h e y 

* Ear l ie r versions of th is chapter were presented on October 4, 1977 to a Cornel l 
L a w School facu l ty symposium and on December 18, 1979 to the Facu l ty Legal H is -
to ry D inner at the Ha rva rd L a w School, and pub l ished the Boston Un ivers i t y L a w 
Review i n vo lume 61, number 1, 1 (1981). I am par t i cu la r l y gratefu l  to Professor 
H a r o l d Berman of the Ha rva rd L a w School for his encouragement of the f i rst  version 
of th is paper, and to the late Professor  John P. Dawson of the Ha rva rd L a w School 
and the Boston Un ivers i t y School of L a w , Professor  Charles Donahue Jr. of the H a r -
va rd L a w School, Professor  John Leubsdor f of the Boston Un ivers i t y School of Law , 
and Bar ry M. Okun, Ar t ic les Ed i t o r of 61 Boston Un ivers i t y L a w Review, for the i r 
inva luab le assistance. Remain ing errors are my own. 

1 Coke, Preface to 7 Coke Rep. (8th page, unpaginated) (London 1608). 
2 B. Pascal, Pénsees 101 (W. Tro t te r trans. 1941) (1st ed. Paris 1670). 
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hoped w o u l d be our common bond as lawyers and jur ists, namely, our un i -
versi ty programs i n Roman and foreign legal systems, comparison of our 
legal procedures w i t h those of Roman and other c i v i l l aw systems, and our 
not ions of ius  gentium  and universal pr inciples of law. Ow ing to our nar row 
professional t ra in ing as common lawyers, i t was most d i f f i cu l t  for us to 
respond i n any meaningfu l way. 

There is danger i n a l im i ted , p rov inc ia l v iew of wha t a lawyer should 
know, and wha t legal pr inciples can do. This danger was a basic concern of 
the early Engl ish specialists i n c iv i l and Roman law, the so-called Engl ish 
"c iv i l ians. " These Engl ish c iv i l ians were dedicated to legal science as a 
t ransnat ional force and as a cr i t i ca l source of pr inciples of universal app l i -
cation. 

Haro ld Berman has emphasized that " the g rowth of nat iona l ism i n mod-
ern t imes has made inroads in to the t ransnat ional character of Western legal 
educat ion and the l inks between law and other univers i ty discipl ines have 
been substant ia l ly weakened."3 The insular professionalism of legal educa-
t ion i n Amer ica today w o u l d be s t r i k ing to Engl ish c iv i l ians such as Alber ico 
Gent i l i , W i l l i a m Fulbecke, or John Cowell . They bel ieved that ideas about 
l aw were eminent ly suitable for t ransplant ing. 4 I t made no difference  to 
them whether the source was univers i ty scholarship, legal practice, or a for-
eign system. They were commi t ted to the t ransnat ional character of Western 
legal science, and to the nature of l aw as a universal d iscip l ine i nv i t i ng com-
parat ive study and innovat ive thought. As Fulbecke observed, " [T]he com-
mon lawe cannot otherwise bee d iv ided f rom these t w a i n [canon and c iv i l 
law] , then the f lower f rom the roote and the s ta lke."5 

I t has been too easy to forget that not a l l "Eng l i sh lawyers" were "com-
m o n lawyers." The Eng l i sh c iv i l ians p layed an impor tan t role i n the 
development of Engl ish legal science.6 Stereotypical v iews of these civ i l ians, 

3 Berman,  The Or ig ins of Western Legal Science, 90 Harv . L . Rev. 894, 941 (1977). 
4 See Donahue, Wha t Cause Fundamenta l Lega l Ideas? M a r i t a l Property i n Eng-

land and France i n the Th i r teen th Century, 78 Mich . L . Rev. 59, 60 (1979). See gener-
a l ly A. Watson,  Lega l Transplants (1974). 

5 W. Fulbecke, A Paral le le or Conference of the C i v i l L a w , the Canon L a w and the 
Common L a w of th is Realme of England, vol . 1, 62 (2d ed. L o n d o n 1618) (1st ed. L o n -
don 1602) [hereinafter  c i ted as A Paral lele, vol . 1]. 

6 Ho ldswor th asserted tha t "we must k n o w something of the manner i n w h i c h ideas 
d r a w n f rom the c i v i l and canon l aw shaped the po l i t i ca l theory of western Europe, i f 
we are to unders tand the medieva l h is tory of [England] or of any other western Euro -
pean count ry . . . " Holdsworth,  The Place of Eng l i sh Legal H is to ry i n the Educa t ion of 
Eng l ish Lawyers : A Plea for I ts Fur ther Recogni t ion, i n Essays i n L a w and H is to ry 20, 
22 (1946). Donahue has commented, 

The abrasive contact between the c i v i l l aw taught i n the academies, the non -c i v i l 
l aw espoused i n the courts, and the diverse h u m a n conf l icts w h i c h ca l l for resolu-
t i on led though t fu l men to search for f i rs t  pr inc ip les. That contact occured i n Eng-
land at many t imes, most no tab ly i n the 16th and early 17th centuries, and i t is the 
effect  of th is contact tha t ought to be more fu l l y explored. 
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often invented by the i r enemies, have great ly obscured the extent and qual -
i t y of the i r cont r ibut ion. 7 The cr i t i ca l d is t inguish ing feature of Engl ish c iv-
i l ians was their specific legal ideology - their ideas about law.8 "The commu-
n i t y of c i v i l l aw systems consists more i n a un i t y of formal technique than of 
content . "9 A l though par t icu lar substantive legal rules can be characterized 
as " c i v i l i an " because of the i r Roman or ig ins, 1 0 the most c r i t i ca l cont r ibu-

Donahue, Book Review, 84 Yale L . J. 167, 181 (1974) ( rev iewing B. Levack,  The C i v i l 
Lawyers i n Eng land 1603 - 1641). 

The Boston Un ivers i t y L a w Review has pub l ished a number of impor tan t Ar t ic les 
w h i c h have promoted the study of c i v i l l a w ideas i n Amer ica, many of them by a foun-
der of the Review, the Roman l aw scholar Charles P. Sherman. See, e.g., Sherman, 
Moderness of Roman M i l i t a r y L a w , 24 B. U. L . Rev. 31 (1944); Sherman,  Roman L a w 
i n the U n i t e d States: I ts Effect  on the Amer ican Common L a w , 14 B. U. L . Rev. 582 
(1934); Sherman,  Sal ient Features of the Recept ion of Roman L a w in to the Common 
L a w of Eng land and Amer ica, 8 B. U. L . Rev. 183 (1928); Setaro,  H is to ry of the 
Eng l ish Ecclesiast ical L a w (Parts One & Two), 18 B. U. L . Rev. 102, 342 (1938); Set-
aro,  Prologue to a H is to ry of Eng l i sh Ecclesiast ical L a w , 16 B. U. L . Rev. 158 (1936). 
Add i t i ona l l y , the Review  has pub l ished s igni f icant Ar t ic les i n con junc t ion w i t h the 
Charles P. Sherman Lectureship i n Comparat ive L a w at Boston Univers i ty . See Law-
son, Roman L a w as an Organ iz ing Ins t rument , 46 B. U. L . Rev. 181 (1966); Schiller, 
The Nature and Signi f icance of Jur ists L a w , 47 B. U , L . Rev. 20 (1967); Stein,  Log ic 
and Exper ience i n Roman and Common Law , 59 B. U. L . Rev. 433 (1979). See gener-
a l ly Speidel,  Foreword - Log ic and Exper ience i n Roman and Common L a w , 59 
B. U. L . Rev. 433, 433-36 (1979). 

7 See, e.g., J. Baker,  A n In t roduc t i on to Eng l ish Lega l H is to ry 50-58 (1st ed. 1971); 
W. Blackstone, Commentar ies*, vol . 1, 19-23; A. Harding,  A Socia l H is to ry of Eng l i sh 
L a w 190-93 (1973); T. F.  T. Plucknett,  A Concise H is to ry of the Common L a w 298-
300, 661-63 (5th ed. 1956). W h i g h istor ians such as Trevelyan l i n k e d the " [s j tudents of 
the Roman L a w " d i rec t ly w i t h the excesses of the Stuar t "prerogat ive courts," G. Tre-
velyan,  H is to ry of Eng land 391 (3d ed. 1945); Macaulay observed tha t these courts, 
"gu ided chief ly by the p r imate and freed f rom the cont ro l of Par l i ament , . . . d isp layed 
a rapaci ty , a violence, a ma l ignan t energy, w h i c h had been u n k n o w n to any former 
age," 1 T. Macaulay,  The H is to ry of Eng land 88 (London 1849). On ly recent ly has John 
Langbe in l a i d to rest one of the wors t curses on the c iv i l ians, tha t they in t roduced to r -
ture to England. See J. Langbein,  Tor tu re and the L a w of Proof 131-34 (1977). 

8 I f we look for c i v i l l aw inf luence i n the specific rules tha t the common l aw or 
equ i ty courts adopted, we qu i ck l y f i nd ourselves i n a helpless morass. For every 
p r inc ip le of common l aw alleged to have c i v i l l a w ancestry, there is a case to be 
c i ted w h i c h expla ins i t to ta l l y i n common l aw terms, or a tex t f rom the Digest w h i c h 
suggests tha t the c i v i l l aw ru le was real ly qu i te di f ferent. 
The p rob lem w i t h th is k i n d of analysis is tha t i t glor i f ies the specific ru le by w h i c h 
the case is decided and underplays the basic pr inc ip les under l y ing the ru le and the 
methodology used to arr ive at tha t rule. I f i t is t rue that the l i fe of the l aw has not 
been logic bu t experience, i t is equal ly t rue tha t experience has been shaped by the 
power of cer ta in fundamenta l ideas and methods of proceeding. A n d i n the develop-
ment of these ideas and methods i n England, c i v i l i an inf luence may have p layed 
some part . 

Donahue, supra note 6, at 179-80. 
9 Sundberg,  C i v i l L a w , Common L a w , and the Scandinavians, 13 Scan. Stud. L . 

181, 200 (1969) (quot ing M. Rheinstein); see Donahue, supra note 6, at 179-80. 
1 0 See general ly W.  Howe,  Studies i n the C i v i l L a w , and I ts Rela t ion to the L a w of 

Eng land and Amer ica (1896); Baker,  The L a w Merchant and the Common L a w Before 
1700, 38 Camb. L . J. 295 (1979); Sack,  Conf l icts of Laws i n the H is to ry of Eng l i sh 
Law , i n 3 L a w : A Century of Progress, 1835 - 1935, at 342 (1937); Stein,  The A t t r a c -
t i on of the C i v i l L a w i n Post-Revolut ionary Amer ica, 52 Va. L . Rev. 403, 403-04 
(1966); Stein,  Cont inenta l Inf luence On Eng l ish Legal Thought , 1600 - 1900, i n 3 A t t i 
de I I I Congresso Internazionale del la Societa ' I ta l iana per la Stor ia del D i r i t t o 1105, 

2 Coquillette 




