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ARTICLES

Privileges and Immunities of Permanent Missions
to International Organizations

G. E. do Nascimento e Silva

The problems relating to the privileges and immunities of the permanent
missions to international organizations and of their members have become
extremely complex since World War II, especially with the increase in the
number of these organizations. The ease with which delegates can participate
nowadays in the meetings of these organizations, all of which are composed
of various organs, increases these international meetings at an extraordinary
rate.

International law governing diplomacy was, up until 1961, quite satis-
factory, so much so that the Vienna Conference on Diplomatic Relations acted
in a general way de lege lata. The legal situation of the permanent represen-
tation to international organizations and the status of its representatives and
delegates to international conferences on the contrary was, and still is, quite
nebulous. Even though a Convention on the representation of states in their
relations with international organizations of a universal character was signed
during the Conference held in Vienna from February 4 to March 16, 1975,
and though it was a result of many years of hard study by the International
Law Commission, many doubts still remain even though reasonably good
guide-lines were adopted on that occasion with regards to most of the legal
problems on the subject. The main difficulties, which still exist, can be traced
to the nature of international organizations which can have among their
members the whole international community or the majority of the States as
in the case of the United Nations, or only three or four members and which
can be of a very limited objective.

In the case of congresses or conferences the status of delegates will vary
accordingly with the subject matter. It may be an inter-governmental con-
ference or a mere non-governmental reunion and congresses of this kind in-
crease annually and cover an enormous variety of human activities. Inter-
national nongovernmental organizations (INGOs) easily outnumber the impor-
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tant specialised agencies that have their situation regulated under the Charter
of the United Nations. The Vienna Conference of 1975 tried to delimit the
field of the Convention which was adopted and we read in the definitions
that an international organization of a universal character “means the United
Nations, the specialised agencies, the International Atomic Energy Agency
and any similar organization whose membership and responsibilities are on a
world-wide scale.” To fully understand this definition one must go back not
only to Ambassador El-Erian’s report but also to the various observations
made in Vienna in that year.

The problem of the privileges and immunities of the permanent missions is,
in terms of international law, a recent one and can be traced back to March
1924, when the Foreign Minister of Brazil informed the Secretary-General of
the League of Nations that his government was creating in Geneva a perma-
nent representation which would be headed by an Ambassador with the privi-
leges and immunities of an Ambassador. Since some doubts were raised, the
legal adviser of the Brazilian Ministry of Foreign Affairs, Professor Clovis
Bevilaqua, in an opinion of June 1925, pointed out that “the country where
the League of Nations has its seat must respect the immunities which inter-
national law grants to the delegates of States when they have a public character
and when they are in that country in the exercise of their functions vis 4 vis
the League, simply because they are in that country with that objective. The
delegates of other countries to the League of Nations have, due to their
capacity as representatives of sovereign States, a right to those immunities
which are generally recognized in the case of diplomatic agents. The situation
of Switzerland, in this case, is similar to that of Holland where the Permanent
Court of International Justice has its seat and whose members enjoy diplomatic
privileges and immunities”*.

This decision of the Brazilian Government caused a certain amount of
surprise among students of international law and the first opinions were of a
negative character. According to Professor Siotto-Pintor, the League of Na-
tions did not have a right of legation: “The presence in Geneva of represent-
atives of various States to the League of Nations is not, in my opinion, a
strong argument. These representatives are mere liaison or observation organs
and do not possess the juridical basis to represent their respective States in the
League in their relations and in questions of an international character. They
are not diplomatic agents and therefore it would be difficult to define their
finalities and field of action. The constitution of the League of Nations does
not contain an explicit or even an implicit reference to organs of this nature.

1 Pareceres do Consultores Juridicos do Ministério das Relacoes Exteriores (Pareceres)
(1913—1934), 1962, 311.
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Be that as it may, the League can only possess the passive right of legation and
such a situation is contrary to the nature of this institution”2.

Paul Fauchille, commenting in 1926 on this situation wrote: “The solution
may, at first sight, be surprising since the League of Nations is not a superstate.
However, it is not wholly unfounded. Even though the League of Nations is
not a superstate it is in effect a subject of international law”3.

One month later the Brazilian example was followed by Poland and soon
after Chile and Argentina adopted an identical attitude. Some governments,
however, in doubt about the legal position of such permanent representations,
preferred to open mere bureanx de liaison. These offices, as the name clearly
implies, did not have the same functions or powers of the permanent represen-
tations and in consequence their privileges and immunities had to be necces-
sarily of a less important nature. While the permanent representations were
usually headed by Ambassadors or Ministers, the same did not occur in the
case of the heads of liaison offices.

The legal regime applied by the Federal Government of Switzerland to the
permanent delegations to the League of Nations was in the beginning granted
provisionally and was identical to that granted to the diplomatic missions in
Berne and based on the same distinctions of grades and functions*.

The inclusion in the Charter of the United Nations of the provisions of
articles 104 and 105, to which we shall refer again, marked a decisive point
in the development of the law relating to the legal status of international
organizations.

The General Assembly of the United Nations immediately began to study
the implementation of these articles and adopted on February 13, 1946 a
“Convention on the Privileges and Immunities of United Nations”, in which
we find in article IV, sections 11 to 16, the privileges and immunities to be
accorded to the representatives of members of missions. “The Convention
served as a prototype for and greatly helped in the drafting of a number of
conventions between the United Nations, the Specialised Agencies or regional
organizations and states”®.

In 1959, by its resolution 1289 (XIII), the General Assembly invited the
International Law Commission to consider the question of relations between

2 M. Siotto-Pintor, Les Sujets du Droit International autres que les Etats, Recueil des Cours
de ’Academie de Droit International, 1932 III, 245—361 (300).

3 Paul Fauchille, Traité de Droit International Public, tome ler, troisiéme partie, 1926, 35.

4 Jaques Secretan, Les Immunités diplomatiques des Représentants des Etats membres de
la Société des Nations, 1928, 29.

5 Abdullah El-Erian, First Report on Relations between States and Intergovernmental
Organizations, Yearbook of the International Law Commission (YILC) 1963, vol. IT, 159.





