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l. PROCEDURAL BACKGROUND

1.1  On 16 February 1999, the United States requested Korea to hold consultations
pursuant to Article 4 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes ("DSU") and Article XXII of the Agreement on Government
Procurement (WT/DS163/1 and GPA/D4/1) regarding certain procurement practices
of entities concerned with the procurement of airport caostm for Inchon hter-
national Airport ("lIA") in Korea. The European Communities requested to join in
the consultations on 8 March 1999 (WT/DS163/2) and Japan made the same request
on 9 March 1999 (WT/DS163/3). Korea accepted neither of these requests.
1.2 A mutually satisfactory solution was not reached during the consultations
held between the United States and Korea on 17 March 1999. In a communication
dated 11 May 1999, the United States requested the Dispute Settlement Body (DSB)
to establish a panel to examine the mdtter.
1.3 At its meeting on 16 June 1999, the Dispute Settlement Body agreed to es-
tablish a panel in accordance with the provisions of Article 6 of the DSU and Article
XXII of the GPA, with the following standard terms of reference pursuant to Article
XXII:4 GPA:

"To examine, in the light of the relevant provisions of the Agreement

on Government Procurement, the matter referred to the DSB by the

United States in document WT/DS163/4, and to make such findings

as will assist the DSB in making the recommendations or in giving th

rulings provided for in that Agreemerft."

1.4  The European Communities and Japan reserved third party rights.

1 WT/DS163/4 reproduced in Annex 1 to this report.
2 WT/DSB/M/64.
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1.5 The Panel was composed on 30 August 1999 (WT/DS163/5). The composi-
tion of the Panel was as follows:
Chairman: Mr. Michael D. Cartland
Panelists: Ms. Marie-Gabrielle Ineichen-Fleisch
Mr. Peter-Armin Trepte

1.6  The Panel heard the parties to the dispute on 19 October 1999 and 11 No-
vember 1999. The interim report was issued to the parties on 3 March 2000.

Il FACTUAL ASPECTS*®

A. Introduction

2.1  This dispute relates to the Inchon International Airport (I1A) project, which is
being constructed in the Republic of Korea. At issue is whether the entities that have
had procurement responsibility for the project since its inceptied'@vered enti-

ties" under the Agreement on Government Procurement. The United States also
raised the issue of whether the procurement practices of these entities are or have
been inconsistent with Korea's obligations under the Agreement on Government Pro-
curement and whether they nullify or impair benefits accruing to the United States
under that reement.

B. The Agreement on Government Procurement

1. Uruguay Round Negotiations of the GPA

2.2 The original Agreement on Government Procurement was negotiated during
the Tokyo Round of trade negotiations and was done in Geneva on 12 April 1979
("Tokyo Round Agreement"). This Agreement was amended following negotiations
in pursuance of Article 1X:6(b) through a Protocol which entered into force on 14
February 1988. During the Uruguay Round of Trade Negotiations, Parties to the To-
kyo Round Agreement held further negotiations in the context of an Informal Work-
ing Groug, which involved the broadening of entity coverage, expansion of the cov-
erage to services and construction services and further improvements of the text of
the Agreement.

2.3  Coverage negotiations were initiated through a bilateral request/offer process
in September 1990. These negotiationsived the tabling of offers and the submis-
sion of requests by interested Parties to their trading partners.

2.4  Following the bilateral negotiations for improvement and the finalization of
specific offers which occurred in 1993, the final text of the Agreement with the at-
tached draft schedule of parties was issued on 15 December 1993. On that date, the
Informal Working Group adopted a Decision conchgdihegotiations and agreeing

that the text entitled Agreement on Government Procurement, together with Annexes

3 All Korean legislation referred to in this report was translated into English by the Government of

the Republic of Korea.
4 The Informal Working Group on Negotiations was originally established in May 1985 to im-
prove the text of the Tokyo Round Agreement.
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1-5 of Appendix | of each of the participants embodied the results of their negotia-
tions as at that dafeThe Decision further specified procedures relating to outstand-
ing work to be completed prior to the entry into force of the Agreefnent.

2.5 Further, a decision of the Informal Working Group on negotiations, dated 17
January 1994, entitled "Modifications of the Annexes to Appendix | to the Agree-
ment on Government Procurement before its Entry into Force on 1 January 1996", set
out procedures for the incorporation into the Agreement of modifications expanding
coverage that were agreed and resulted from negotiations between the date of signa-
ture of the Agreement and the date of its entry into force.

2.6 The Agreement on Government Procurement (1994) (the GPA) was signed in
Marrakesh on 15 April 1994. The GRtered into force on 1 January 1996.

2. Overview of the Scope and Coverage of the GPA

2.7  The GPA establishes an agreed framework of rights and obligations among its
Parties with respect to their national laws, regulations, procedures and practices in
the area of government procurement.
2.8  The obligations under the Agreement apply to procurement:
(a) by procuring entities that each Party has listed in Annexes 1 to 3 of
Appendix | relating respectively to "central government entities,"
"sub-central government entities" and "other entities";
(b) of all products; and
(©) of services and construction services that are specified in lists found
respectively in Annexes 4 and 5 of Appendix I.
2.9  Furthermore, GPA coverage under each of the Annexes is contingent upon
certain threshold values being exceeded. These threshold values are expressed in
terms of Special Drawing Rights (SDRs). GPA coverage under each of the Annexes
is also contingent upon the various notes found in the Annexes.

GPR/SPEC/77.
Specifically, para. 4 of the Decision stated:
Participants will submit to the Secretariat by 31 January 1994 the texts of their Annexes in
final form for circulation to all participants. Those Annexes will be considered accepted by
participants as corresponding to what had been negotiated and agreed, unless the Secretariat
is notified to the contrary prior to 28 February 1994. In the event of problems, consultations
will be held to resolve the matter.
Further, para. 6 of the Decision stated:
Proposed modifications of the Annexes to Appendix | of participants
that expand the coverage of the Agreement and that result from further
negotiations between now and the date of signature of the Agreement
will be deemed part of the agreed results of the negotiations provided
that no participant objects to such modifications. To enable all partici-
pants to examine any such modifications in advance of the date of sig-
nature, modifications should be notified to other participants through
the Secretariat by 31 March 1994.

6
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C. Korea's Accession to the Agreement on Government Procurement

1. Korea's Application for Accession

2.10 Korea was not a Party to the Tokyo Round Agreement. However, in a com-
munication dated 25 June 1990, the Government of the Republic of Korea indicated
its interest in exploring the possibility of acceding to the GPA. Attached to this
communication was a note containing a list of purchasing entities and products for
which coverage was proposed together with explanatory hotes.

2.11 Further, in a communication dated 20 September®1894 Government of

the Republic of Korea indicated that following submission of its initial offer to the
Committee on Govament Procurement on 25 June 1990, it haldl bilateral con-
sultations with the Parties in relation to its offer list. The communication also re-
quested permission to participate in the Uruguay Round negotiations. This request
was acceded t.

2.12 Leading up to its accession to the GPA on 15 April 1994, Korea submitted to
the Committee on Government Procurement, a series of offers concerning its com-
mitments undethe GPA upon accessith.

2. Korea's Accession Offers

(a) Offer of 25 June 1990
2.13 In its initial offet’, Korea listed the purchasing entities for which GPA cov-
erage would be prided without categorizing those entities. The offiet not con-
tain thresholds above which the GPA would apply.

® Coverage of Entities
2.14 Korea's initial offer included primarily government ministffedowever, the
offer also proposed coverage of a number of bd3rdgencie¥, offices® and ad-
ministration bodied® It also proposed coverage of one corporation (the Korea Na-

7 Letter from the Permanent Mission of the Republic of Korea to the Director-General, GATT,

dated 25 June 1990.

8 Communication from the Delegation of the Republic of Korea, Document GPR/W/109,
dated 20 September 1991.

® GPR/M/50 indicates that the Republic of Korea was a full participant in the Uruguay Round
negotiations.

10 The original offer was attached to a communication to the Director-General, dated 25 June
1990. Subsequent offers were submitted on 14 August 1992 in document GPR/Spec/73 and on 14
December 1993.

1 Document accompanying Korea's letter to the GATT, dated 25 June 1990.

12 gpecifically, of the 37 entities that were proposed to be covered by Korea in its initial offer, 19
were ministries. Ibid. pp. 2-3.

13 The Board of Audit and Inspection, the Economic Planning Board and the National Unification
Board.

14 The Government Legislation Agency and the Patriots and Veterans Affairs Agency.

15 The Office of Supply, the Supreme Public Prosecutors Office and the Korea Industrial Property
Office.

16 The National Tax Administration, the Customs Administration, the Military Manpower Admini-
stration, the Rural Development Administration, the Forestry Administration, the Fisheries Admini-
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tional Housing Corporation) and one authority (the Korea Telecommunication

Authority).

2.15 Relevantly, Korea's offer proposed coverage of the Ministry of Construction,

the Ministry of Transportation and the Office of Supply. The offer specified that the

Office of Supply was only covered in relation to purchases made by the Office of
Supply in its capacity as a central purchasing entity on behalf of entities referred to
elsewhere on Korea's proposed list of covered entities.

(i)  Coverage of Products and Services

2.16 By implication, the initial offer applied to all products. However, a limited
list of producs specified in Annex A applied to theokea Telecommunication
Authority.'®

(i)  Explanations and Qualifications
2.17 Notes appeared at the end of the list of covered entities. Note 1 to the offer
stated that:
"Purchasing entities include all their subordinate linear organizations,
special local administrative organs and attached organs as prescribed
in the Government Organization Act of the Republic of Korea."

2.18 Note 2 stated that:
"This Agreement shall not apply to the procurements with regard to
which special procurement procedures are required and/or permitted
in accordance with the laws and regulationshef Republic of Korea
which are effective at the time of entry into force of this Agreement
for the Republic of Korea."

2.19 The initial offer also contained four footnotes that qualified the scope of cov-
erage in respect of some of the listed entities. Footnote 1 excluded coverage of pro-
curement by the Ministry of Home Affairs for the purpose of maintaining public
order. Footnote 2 excluded coverage of procurement by the Ministry of Agriculture,
Forestry and Fisheries for the purposes of stabilizing the demand and supply situation
of agricultural products and ensuring provision of basic national foodstuffs. Foot-
note 3 stated that procurement by the Office of Supply was only covered when the
Office of Supply was acting for a listed centralized purchasing entity. Footnote 4
noted that the Korea Telecommaation Authority was covered only in relation to

the goods listed in Annex A except for goods procured by the local branch offices of
that Authority.

stration, the Industrial Advancement Administration and the Korea Maritime and Port Administra-

tion.
17

18

Footnote 3 of document accompanying Korea's letter to the GATT, dated 25 June 1990.

The listed products were vehicles, clothing, paper and stationery, tools, poles, conduits, cable
splicing materials, line distributing materials, wire (except cables), power supplies and accessories,
air conditioning and control equipment, circuit protective devices, test and measuring instruments,
telegraph or telephone-type terminals (except for public terminals), other miscellaneous machinery,
appliances and materials, computers (off-line or stand-alone use) and peripherals for off-line com-
puter systems, data terminal equipment and modems, word processors and keyboard printers.
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(b)  Supplementary Explanationf Offer of 25 June
1990

2.20 By a communication, dated 28 February 1991, which was circulated at least
to the United StatéSand the European Communifiéskorea provided a @ple-
mentary Explanatiowf its initial offer of 25 June 19909.

® Entities
2.21 ThisSupplementary Explanatiadentified entities that had not been specifi-
cally listed in the initial offer but were proposed to be covered under the entities that
had been listed in that offer. Ti®upplementary Explanatiolisted the following
entities for which coverage was proposed under the Ministry of Transpoftation
Regional Aviatimn Bureaus (2); CHEJU Regional Aviation Offiddjght Inspection
Office; VOR-TAC Stations (5); and Marine Accident Inquiry Office (5).
2.22 The following entities were proposed to be covered under the Ministry of
Constructio”® National Construction Research Institute; Central Equipment Man-
agement Cffce; Regional Construction and Managernénstitutes; District Con-
struction Offices; Cheju-do Development Construction Office; Flood Control Of-
fices; Construction Officials Training Institute; and the National Geography Institute.
2.23 The following entities were proposed to be covered under the Ministry of
Communication¥: Regional Communications Offices; Post Offices; Communica-
tions Officials Training Institute; Postal Service Research Institute; Radio Research
Laboratory; Postal Money Order and Giro Center; Central Radio Monitoring Office;
and the Supply and Congttion Office.
2.24 The following entities were proposed to be covered under the Office Sup-
ply®® Central Supply Office; and Regional Supply Offices (10).

(i) Notes
2.25 TheSupplementary Explanatiaiso elaborated on the notes to Korea's initial
offer.? Specifically, the explanation stated the following in relation to Note 1:
"Note 1 is established to clarify the coverage of central government
organs, which come under 35 of 37 purchasing entities.
The meaning and categories of subordinate linear organizations, spe-
cial local administrative organs and attached organs are prescribed in
the Government Organization Act of Korea as follows:

19 Questions 9, 10 and 14 of the United States' questions, entitled "Questions Relating to Korea's

Request to Accede to the Agreement on Government Procurement,” sent to Korea on 1 May 1991
indicate that the United States received a copy of this communication. (US Exhibit 4)

20 Annex Il to the European Communities' Answers to the Panel's Questions, dated 3 November
1999.

21 supplementary Explanation of the Note by the Republic of Korea, dated 29 June 1990, relating
to the Agreement on Government Procurement, dated February 1991. (Exhibit Kor-117)

2 |bid. p. 11.

3 |bid. p. 10.

2 bid. p. 11.

% bid.

% |bid. pp. 26 -28.
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- Subordinate linear organizations: office of the minister, vice-
minister, assistant minister, director general, director etc.

- Special local administrative organs: the organs established in
local regions by central government organs when necessary,
for example, local tax offices by the National Tax Administra-
tion and local post offices by the Ministry of Communication.

- Attached organs: the organs established by central government
organs for the purpose of R&D, training and education, cul-
ture, medical care, and consulting. These include the Central
Officials Training Institute by the Ministry of Government
Administration and the National Film Production Center by the
Ministry of Informaton."

(c)  Offer of 14 Augusi992

2.26 The second offer made by Korea was first circulated informally to members
of the Informal Working Group on 12 May 1992 and then formally to the Committee
on Government Procurement on 14 August 1992 in document GPR/Spec/73. The
offer was stated to be made in substitution for the initial offer made on 25 June
1990%" Korea further stated that it reserved the right to withdraw, amend or supple-
ment its offer in the future taking into account the offers made by other Parties and
the progress made during negotiations on the expansion of the Agré&ment.

2.27 The offer listed the purchasing entities for which GPA coverage would be
provided and specified the GPA Annexes under which coverage would be provided
for those entities. The offer did not specify the products that would be covered by
Korea's offer but, by implication, the offer applied to all products. The offer specified
the services that would be covered in Annex 4 and constructivitese that would

be covered in Annex 5. The offer also contained thresholds in Annexes 1, 2 and 3
above which the GPA would apply for all products and for the services and con-
struction services referred to in Annexes 4 and 5.

0] Coverage of Entities

2.28 The entities that weproposed to be covered under Annex 1 in Korea's offer
of 14 August 1992 were substantially the same as the entities for which Korea pro-
posed coverage in its initial offer. As in the case of the initial offer, Korea proposed
coverage under Annex 1 of the Ministry of Construction, Ministry of Communication
and the Ministry of Transportation. It also continued to propose coverage of the Of-
fice of Supply subject to the same limitation that wagressed in Korea's initial
offer, namely that procurement by the Office of Supply was only covered in relation
to purchasing undertaken on behalf of entities listed in Annex 1.

2.29 Korea also proposed coverage of entities at the sub-central level that had not
been included in its initial offer. Specifically, Korea proposed coverage under Annex
2 of the Seoul Metropolitan Government, City of Pusan, City of Taegu, City of In-

27 Document GPR/Spec/73, p. 2.
2 pid.
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chon, City of Kwangju and City of Taejéfh.The offer indicated that the Offices of
Subway Construction were not covered under Annex 2.

2.30 Finally, Korea proposed coverage under Annex 3 of the Office of Water-
works, Seoul Metropolitan Government; Office of Waterworks, City of Pusan; Office
of Waterworks, City of Taegu; Office of Waterworks, City of Inchon; Office of Wa-
terworks, City of Kwangju; Office of Waterworks, City of Taejon. It also proposed
coverage of Korea Telecom, Korea National Railroad, Korea Container Terminal
Authority, Korea Development Bank, Korea National Housing Corporation and Ag-
ricultural and Fishery Marketing Corporation under AnnéX% 3.

(i)  Coverage of Products and Skms

2.31 Korea's offer of 14 August 1992 applied to all products except for goods re-
ferred to in parentheses next to the names of some of the listed entities. Further, un-
like the initial offer, the offer of 14 August 1992 did propose coverage of services. It
proposed coverage of a list of services specified in Annex 4. The offer also proposed
coverage of construction services listed in Annex 5.

(i)  Explanations and Qualifications
2.32 Note 1, which appeared at the end of Korea's initial offer and stated that listed
purchasing entities include "subordinate linear organizations, special local adminis-
trative agans and attached organs as prescribed irGinenment Organization
Act," was repeated in identical terms in Korea's offer of 14 August 1992. However,
in the case of the later offer, the qualification appeared as a preface to the list of en-
tities contained in Annex 1 and purported to relate exclusively to "central govern-
ment entities3 Note 2, which concerned procurements that were subject to special
procurement procedures and qualified Korea's initial offer, appeared in similar terms
in the offer of 14 August 1992 but only applied to AnneX 5.
2.33 In the offer of 14 August 1992, Annexes 4 and 5 were made subject to a new
qualification which provided that the exceptions and restrictions contained in the
Revised Conditional Offer of the Republic of Korea Concerning Initial Commit-
ments on Trade in Serviédsvould apply to services listed in those Annexes and that
the Korean Government may impose restrictions on figetion, registration, li-
censing and/or other authorization requirements on service providers according to
domestics laws and regulatiofis.
2.34 The qualifications that had appeared in footnotes 1 and 2 in the initial offer
did not appear in the offer of 14 August 1992. However, other qualifications ap-
peared in the later offer in parentheses next to the names of some listed entities.

2 |bid. p. 5.

% |bid. p. 6.

3L pid. p. 3.

%2 bid. p. 8.

33 MTN.TNC/W/61/Rev.1, dated 19 February 1992.
34 Document GPR/Spec/73, pp. 7-8.
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(d)  Offer of 14 December 1993

2.35 Korea made its final formal offer prior to accession on 14 December*1993.
The offer again stated that Korea reserved the right to make technical changes to the
offer and to correct any errors, omissions or inaccuracies prior to 15 Aprif°1994
being the date by which the Agreement on Government Procurement (1994) and the
Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Nego-
tiations were scheduled to be signed.

2.36 The structure of Korea's final offer was largely the same as for Korea's offer
dated 14 August 1992. Specifically, the offer again listed the purchasing entities for
which GPA coverage would be provided and spedifithe GPA Annexes under
which coverage would be provided for those entities. The offer purported to apply to
all products. Further, it specified the services that would be covered in Annex 4 and
construction services in Annex 5. The offer again contained thresholds in Annexes 1,
2, 3 and 4 and specified in Annex 5, a threshold for construction services of
5,000,000 SDR for Annex 1 entities, 15,000,000 SDR for AnZeantities and
15,000,000 SDR for Annex 3 entities.

® Coverage of Entities

2.37 Korea's final offer and its previous offer of 14 August 1992 were the same in
all relevant respects in respect of coverage under Annex 1. However, the lists of en-
tities covered under Annexes 2 and 3evexpanded in the final offer.

2.38 Specifically, in addition to the entities for which coverage was proposed un-
der Annex 2 in its offer of 14 August 1992, Korea also proposed coverage of the
following entities in its final offer: Kyonggi-do, Kang-won-do, Chungchongbuk-do,
Chungchongnam-do, Kyongsangbuk-do, Kyongsangnam-do, Chollabuk-do, Chol-
lanam-do and Cheju-do. Unlike the offer of 14 August 1982 final offer did not
state that the Offices of Subway Construction were not covered under Annex 2.

2.39 In relation to Annex 3, the final offer did not include the various Office of
Waterworks that had been specified in the offer of 14 August 1992. However, the
final proposal for Annex % included four banks (Korea Development Bank, Small
and Medium Industry Bank, Citizens National Bank and Korea Housing Bank) and
17 corporations (Korea Tobacco & Ginseng Corporation, Korea Security Printing
and Minting Corporation, Korea EleatrPower Corporation, Dai Han Coal Corpora-
tion, Korea Mining Promotion Corporation, Korea Petroleum Development Corpora-
tion, Korea General Chemical Corporation, Korea Trade Promotion Corporation,
Korea Highway Corporation, Korea National Housing Corporation, Korea Water
Resources Corporation, Korea Land Development Corporation, Rural Development
Corporation, Agricultural and Fishery Marketing Corporation, Korea National Tour-
ism Corporation, Korea Labor Welfare Corporation, Korea Gas Corporation). It also
included Korea Telecom and National Textbook Ltd.

35 "Korea's Offer in the Agreement on Government Procurement"”, dated 14 December 1993.
% |bid. p. 1.
%7 Ibid. p. 9.
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(i)  Coverage of Products and Services

2.40 As in the case of Korea's offer of 14 August 1992, the final offer applied to
all products except for goods referred to in parentheses next to the names of some of
the listed entities. It also applied to a list of services specified in Annex 4 which was
broader than the list of services that were included in the offer of 14 August®992.
Korea's final offer also included a range of construction services to be covered under
Annex 5%

(i)  Explanations and Qualifications
2.41 The note concerning the application of Annex 1 to "subordinate linear organi-
zations, special local administrative organs, and attached organs as prescribed in the
Government Organization Acthat appeared in Korea's initial offer and its offer of
14 August 1992 also appeared in its final offer as Note 1 to Annex 1.
2.42 The Note that appeared in Annex 5 of Korea's offer of 14 August 1992 con-
cerning special procurement procedures was deleted from the final offer. The qualifi-
cations to Annges 4 and 5 in the offer of 14 August 1992 regarding "the Rebvise
Conditional Offer of the Republic of Korea Concerning Initial Commitments on
Trade in Services" were also deleted from the final offer.
2.43 The final offer additionally contained the following note (Note 1) which ap-
plied to Annex 2:
"The above sub-central administrative goweent entities include
their subordinate organizations under direct control and offices as pre-
scribed in the Local Autonomy Law of the Republic of Korea."
2.44 The final offer also introded general notes that applied to all the Anné%es.
General Note 1 provided:
"Korea will not extend the benefit of this Agreement
(a) as regards the award of contracts by National Railroad Ad-
ministration,
(b) as regards procurement for airports by the entities listed in An-
nex1,
(©) as regards procurement for urban transportation (including
subways) by the entities listed in Annexes 1 and 2
to the suppliers and service providers of member states of the Euro-
pean Community, Austria, Norway, Sweden, Finland and Switzerland,
until such time as Korea has accepted that those countries give compa-
rable and effective access for Korean undertakings to their relevant
markets."
2.45 In the final offer, qualifications again appeared in parentheses next to the
names of some listed entities.

% |bid. p. 13.
% bid. p. 17.
40 pid. p. 18.
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(e)  The Government Organization Act

2.46 As noted above at paragraph 2.41, Korea's final offer provided in Note 1 to
Annex 1 that all central government entities listed in Annex 1 included their "subor-
dinate linear organizations, special local administrative organs and attached organs as
prescribed in theGovernment Organization Acif the Republic of Korea". This
qualification also appeared in Korea's previous accession &ffers.
2.47 As at 30 December 1989, Article 2 of thevernment Organization Aenti-
tled "Establishment and Organization of Central Administrative Organs" provided in
sub-article (3) that:

"The subordinate linear organizations of the central administrative or-

gans shall be Cha-Gwan (Vice-Minister), Cha-Jang (Deputy Adminis-

trator), Sil-Jang (Office Director), Guk-Jang (Bureau Director) or Bu-

Jang (Department Director) and Gwa-Jang (Division Director), under

Vice-Minister or Deputy Administrator, as division not belonging to

Office, Bureau or Department may be set up except those otherwise

prescribed by special provisions in this Act or any other laws. The

subordinate linear organizations undertaking national police affairs

under the Ministry of Home Affairs, however shall be Bon-Bu-Jang

(Chief Commissioner of Policy), Bu-Jang (Department Director) and

Gwa-Jang (Division Director); and for those undertaking civil defense

affairs, Bon-Bu-Jang (Chief of Civil Defense Headquarters), Guk-

Jang (Bureau Director) and Gwa-Jang (Division Director)."

2.48 Article 3 of the 198%overnment Organization Aentitled "Establishment
of Special Local Administrative Organs” provided in sub-article (1) that:
"Each central administrative organ may have local administrative or-
gans as prescribed by Presidential Decree except those especially pre-
scribed by laws, in case they are necessary for the implementation of
the duties under its jurisdiction."”

2.49 Article 4 of the 198%overnment Organization Aemntitled "Establishment
of Attached Organizations" provided that:
"In an administrative organ, there may be established by the Presiden-
tial Decree organizations for experiment and research, education and
training, culture, medicine, manufacturing or advice, respectively, if
necessary for the fulfilment duties under its jurisdiction.”

2.50 The above provisions remained largely the same in all relevant respects de-
spite various changes that were made toGbgernment Organization Aftom 30
December 1989 until Korea's GPA obligations came into effect. However, the Eng-
lish translation of the title of Article 2(3) was amended to prescribe "subsidiary or-
gans of central administrative agencies" rather than "subordinate linear organizations
of the central administrative organs”, the latter phrase being used in the 1989 version
of the Act.

4 See paras. 2.17 and 2.32.
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3. Communication between the Parties During Korea's
Accession

2.51 The United States began bilateral negotiations with Korea regarding its acces-

sion bid on 22 April 1991. During the course of these negotiations, the United States

put a series of questions to Korea regarding its §ff@uestion 6 asked:
"How does the Airport Development Group relate to the Ministry of
Communications? Does Korea's offer of coverage of the Ministry of
Communications include purchases for the Airport Development
Group? Please identify all Ministries that will be responsible for the
procurement of goods and servicesatetl to new airport construc-
tion."

2.52 In response, Korea answéfed
"The new airport construction is being conducted by the New Airport
Devdopment Group under the Ministry of Transportation. The new
airport construction project is scheduled to be completed by 1997 after
the completion of the basic plan by 1992 and the working plan by
1993. The US company, Bechtel, is taking part in the basic plan proj-
ects.
The responsible organization for procurement of goods and services
relating to the new airport construction is the Office of Supply. But at
present, the concrete procurement plan has not been fixed because
now the whole airport construction projds only in a basiplanning
stage."

4, Korea's Accession

2.53 Korea became a signatory to the Agreement on Government Procurement
signed at Marrakesh on 15 April 1994. There were no further changes made to Ko-
rea's accession offer between the date of Korea's final offer, namely, 14 December
1993, and the signing of the new GPA at the Marrakesh Ministerial Conference in
April 1994,

2.54 While the GPA entered into force for existing Parties on 1 Jai986, it
entered into force for Korea on 1 January 1§97.

2.55 Inits final form at accession, Korea's Appendix | to the GPA was identical in
all relevant respects to Korea's final offer of 14 December 1993.

D. Korea's Implementation of the GPA

1. Modification of Korea's Appendix |
2.56 On 24 October 1997, Korea notified the Committee on Government Pro-
curement of a proposed modification to Appendix | pursuant to Article XXIV:6(a) of
the GPA® Paragraph 3 of the relevant communication stated:

42 | etter from the US Trade Mission to the Mission of the Republic of Korea, dated 1 May 1991.
43 Korea's Answers to Questions from the USTR delivered on 1 May 1991, dated July 1991.
44 Article XXIV:3(a) of the GPA.
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"Delete "Ministry of Construction" and "Ministry of Transportation."

Add "Ministry of Construction and Transportation" instead. This recti-
fication is based on the fact that the "Ministry of Construction" and
the "Ministry of Transportation" have been merged to form the "Min-

istry of Construction and Transportation".

2.57 In accordance with procedures of Article XXIV:6, the changes proposed by
Korea entered into force on 23 November 1897.

2. Notification of National Implementing Legislation

2.58 Korea notified its national implementing legislation to the Committee on
Government Procurement in accordance with the Committee's Decision of 4 June
199627

E. The Inchon International Airport Project

1. General Description of the Project

2.59 The project in question concerns the construction of Inchon International
Airport. The airport is being built on reclaimed land between two islands, Yongjong
and Yongyd®, and is 52 kilometres west of the tenof the Republic of Korea's
capital, Seoul. More specifically, it is located in the official district of Unsee-Dong,
Chung-Ku, Inchon City.

2.60 The project commenced in 1990. The first phase of construction (which in-
cludes airport start-up and commissioning) is scheduled to be completed by the end
of 2000. later phases of airport consttion will continue until 2020 and will be
based on future traffic demaftl.

2.61 It is estimated that the first phase of construction will cost W 300.9 billion.
This includes the cost of land acquisition, compensation for fishing rights, the actual
cost of construction and support expenses including design and supervision. The
total cost of the project is estimated to be in the vicinity of W 2,964 billion. Accord-
ing to a publication regarding the IIA project, the government contribution to the cost
of the project is projected to be 40 per cent of the total cost and the remainder will
come from other sources including domestic and overseas capital niarkets.

4 Document GPA/W/59, dated 24 October 1997.

4 WT/Let/207.

47 GPA/1/Add.1 and GPA/12/Rev.1, dated 9 June 1997.

48 "Inchon International Airport: A Future-Oriented Airport, Increasing the Value of Time," p. 3.
4 pid. p. 14.

0 Ibid. p. 41.
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2. Chronology

(a) Project Stages
2.62 On 14 June 1990 the site for the IIA project was sel8tted November
1990, the preparation of the Master Plan commerfc€m 24 December 1991, the
Master Plan was complet&dind was announced on 16 June 1992n 12 Novem-
ber 1992, the ground-breaking ceremony occurred at the IlIA site and site preparation
commenced’ As at February 1999, the first phase of construction (airport start-up
and commissioning) was 62.7 per cent complete.

(b)  Entities

0] Introduction

2.63 An act regarding the IIA project, entitled thet on the Promotion of a New

Airport for Seoul Metropolitan Area ConstructigtSeoul Airport AcY, was enacted

on 31 May 1991. Article 1 of th8eoul Airport Acprovides that:
"The purpose of this Act is, by specifying the matters necessary for the
speedy construction of a new airport in the Seoul Metropolitan area, to
push ahead efficiently with the new airport construction project to
meet the apidly growing demands for air transport service in the
Seoul Metropolitan area and to contribute to the development of na-
tional economy."”

2.64 While the Ministry of Transportation and, more specifically, the New Airport
Development Group under that Ministry, was originally responsible for the IIA proj-
ect’, theSeoul Airport Actontemplated the appointment of an operator for the IIA
project. However, the Act did not specify the identity of the operator. Rather, it left
this issue open. ®gifically, it provided in Article 6(1) that:
"The new airport construction project shall be implemented by the
state, local governments, or a government-invested institution as de-
termined by the Presidential Decree."
2.65 Further, Article 6(2) provided that:
"The Minister of Construction and Transportation may, where he
deems it necessary for efficient execution of the new airportremas
tion project, arrange for a person other than those referred to in para-
graph (1) to implement part of the project.”

51 History of KOACA (Document from KOACA website) and “Inchon International Airport: A
Future-Oriented Airport, Increasing the Value of Time," p. 42.

52 Timeline of events relating to Inchon International Airport construction prepared by the US.

53 History of KOACA and "Inchon International Airport: A Future-Oriented Airport, Increasing the
Value of Time," p. 42.

54 History of KOACA.

5 History of KOACA and “Inchon International Airport: A Future-Oriented Airport, Increasing the
Value of Time," p. 42.

%6 “Inchon International Airport: A Future-Oriented Airport, Increasing the Value of Time," p. 42.
57 Korea's Answers to Questions from the USTR delivered on 1 May 1991, dated July 1991.
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2.66 Since the inception of the project, authority for the lIA project has been as-
signed to various authorities or "operators" by the Korean National Assembly. On 14
December 1991, authority was assigned to Korea Airports Authority (KAA). On 1
September 1994, authority was transferred to Korea Airport Construction Authority
(KOACA). Finally, authority was transferred to the Inchon International Airport Cor-
poration (IIAC) on 1 February 1999.

(i)  MOCT

2.67 The Mhistry of Transportation originally hadijsdiction over the IIA proj-

ect. Pursuant to Article 40 of ti@overnment Organization Aes it existed in June

1993, it derived its authority from Article 40 of ti@&vernment Organization Act

Article 40(1) provided that:

"The Minister of Transportation shall have jurisdiction over the affairs
relating to land, air and marine transpadatand tourism."

2.68 The current version of tf@overnment Organization Acbntains a similar

provision in Article 42.

2.69 Of relevance is th&viation Act which was wholly amended on 14 December

1991. Article 1 of the Act as it then existed provided that:

"The purpose of this Act is to contribute to the development of avia-
tion and the promotion of public welfare by determining methods to
assure the safety in air navigation, increasing the efficiency of instal-
lation and management of air navigation facilities, and establishing
the order in the air transportation services, pursuant to the provisions
of the International Civil Aviation Treaty and in conformity with stan-
dards and ways as adopted by the Annex to the said Treaty."

2.70 Article 1 of the current version of theviation Actcontains a similar provi-

sion.

2.71 Additionally, Article 94(1) of the 14 December 1991 version ofAhiation

Act provided that:

"Except as provided otherwise by this Act or other laws and regula-
tions, the airport development projects shall be carried out by the
Minister of Transportation."

2.72 Article 94(1) of the current version of teiation Actwhich incorporates

amendments up to and including 13 December 1997 contains a similar provision.

2.73 "Airport development projects” to which Article 94(1) of the December 1991

version of theAviation Actreferred was defined in Article 2(14) of tAwiation Act

as "projects related to new construction, enlargement or improvement of airport fa-

cilities, executed under this Act". The curréntiation Actdefines "airport develop-
ment projects” in identical terms.

2.74 Article 94(2) of the December 1991 version ofAlé@tion Actprovided that:
"Any person other than the Minister of Transportation who desires to
operate the airport development projects, shall obtain the permission
of the Minister of Transportation under the conditions as prescribed
by the Presidential Decree.”

2.75 Article 94(2) of the currerviation Actcontains a similar provision but re-
quires the operator to obtain permission from the Minister of Construction and
Transportation rather than the Minister of Transportation.
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2.76 The Ministry of Transportation and the Ministry of Construction merged on
23 December 1992 to create the Ministry of Construction and Transportation
(MOCT). Accordingly, references to the Ministry of Transportation in Korean legis-
lation including theGovernment Organization A&nd theAviation Actwere re-
placed by references to MOCT.
2.77 TheSeoul Airport Actalso refers to the MOCT's role in relation to the 1A
project. Article 3(1) of the Act provides:
"The Minister of Construction and Transportation is empowered to
designate an area necessary for the execution of the new airport con-
struction project as the projectadea for the construction of the new
airport for the Seoul Metropolitan area ... or to effect a change in the
already designated projected area."

2.78 Article 4(1) of theSeoul Airport Actvests MOCT with the responsibility for
drawing up the Master Plan for the IIA project. It provides that:
"Where the Minister of Construction and Transportation has desig-
nated and announced publicly the projected area pursuant to Article 3,
he shall draw up a master plan relating to the new airport construction

2.79 Article 4-2 also empowers MOCT to make alterations to the master plan and
Article 4-3 obliges MOCT to publicly ndti the master plan upon its completion.
2.80 MOCT is required to approve execution plans prepared by the opérator.
MOCT is also required to certify completion of the work undertaken by the project
operatof® MOCT has the power to grant a subsidy or loan to the operator to help
finance expenses associated with the prdjeBturther, MOCT may cancel or sus-
pend permission of approval granted under the Act in certain circumsfarfées.
nally, Article 12-3(1) of the Act provides that:

"The title to the land and facilities created or built as a consequence of

the new airport construction project shall vest in the State upon com-

pletion ... ."

(i)  New Airport Development Group (NADG)

2.81 In June 1990, MOCT created an internal organization, which is generally
referred to as the New Airport Development Group (NADG), to assume responsibil-
ity for the 1IA project. NADG was created pursuant to Regulation on Establish-
ment of the New International Airport Construction Working Growpich was en-
acted by Ministerial Order of the Minister of Transportation on 1 June 1990. NADG
has been referred to by a variety of names including the "New International Airport
Construction Working Group," "Corps of the New International Airport Construction
Project,” the "New Airport Construction Planning Team" and the "lIA Construction
Corps."

%8 Excerpt from MOCT website, p. 2.

% |bid. Article 7(1).
80 |pid. Article 12-2.
61 |pid. Article 15.

2 |bid. Article 13(1).
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2.82 At present, 30 government employees are assigned to NAB@cifically,

1 director general, 3 directors, 10 deputy directors, 14 assistant directors and 2 sec-
retaries have been assigned from the current operator to NADG.

2.83 NADG is divided into two divisions - a planning division and a technology
division. Pursuant to Article 6(1) of NADG's Regulations, the planning division is
responsible for a number of matters including those concerning the establishment,
inspection, and analysis of the basic operation plan for the lIA project; the coordina-
tion and control of matters related to the project; the funding for construction of the
project; and the development of laws and systems for the airport's construction.

2.84 Further elaboration of the role of the NADG in relation to the IIA project is
found in theRules of the Corps of New International Airport Construction Project
and Rapid Railway Construction Project Foundatiowhich were created by a di-
rective of MOCT on 3 November 1996. Among other matters, the Rules prescribe
the structure of NADG. Specifically, Article 3 of the Rules provides that the Corps is
to be comprised of a planning department, a facility department and an operation
support team. Article 3 of the Rules also makes it clear that members of the Corps
are MOCT public officials.

2.85 Article 6 of the Rules defines the responsibilities of the three departments of
the Corps. Article 6(1) provides that the planning division has responsibility for vari-
ous types of "work" related to a range of topics including the establishment and
modification of the master planning for the IlA project; budgeting; IIA project fund-
ing; and IIA project control and analysis.

(iv)  The Korean Airports Authority (KAA)
Origins
2.86 The predecessor to the KAA was the Korea International Airports Autfiority.
The Korea International Airports Authority was renamed as the Korea Airports
Authority on 7 April 1996° but is referred to in all the relevant legislation as the
Korea Airport Corporation.
2.87 TheKorea Airport Corporation Actwhich was originally enacted on 28 De-
cember 1979, constitutes and regulates the KAA. Article 1 of the 3 August 1994
version of theKorea Airport Corporation Acprovides:
"The purpose of this Act is to ensure smooth air transportation and to
contribute to the totally integrated development of aviation by estab-
lishing the Korea Airport Corporation ... [which will be responsible
for] constructing airport facilities, and managing and operating them
efficiently.”

Scope of Responsibility

2.88 TheKorea Airport Corporation Actlefines the rights and responsibilities of
the KAA. Specifically, Article 7 provides that the Corporation shall carry out a range

63 Korea's Answer to Question 14 from the Panel, dated 29 November 1999.

64 KAA History from KAA website.
% pid.
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of projects including the management, operation, repair and maintenance of passen-
ger and freight terminals, and their ancillary and supporting facilities; the manage-
ment, operation, repair and maintenance of runways and moorings; the repair and
maintenance of aeronautical communication facilities and aviation security facilities;
landscaping and beautification of airports and installations; incidental projects; and
other projects entrusted to KAA by the Minister of Construction and Transportation
for management, operation and improvement of airport facilities.

2.89 The provisions in the Act are supplemented byByraws of Korea Airport
Corporation the most recent amendment to which was made on 30 December 1991.
Article 2 of the 30 December 1991 version of ByelLawsstates that the objectives

of KAA "shall be to build airport facilities and manage the airport, promoting smooth
operation of air transportation, developing comprehensive air transportation busi-
nesses." Arti@ 4 further elaborates on the projectattdAA is required to under-

take.

Relationship with MOCT

2.90 Article 28 of thekorea Airport Corporation Actentitled "Direction and Su-
pervision," prescribes the relationship between KAA and MOCT. Specifically, it
provides that:
Q) The Minister of Construction and Transportation shall direc

and control the Corporation, and if it is deemed necessary to

do so, he may have the Corporation report matters concerning

its affairs, accounting and property, or have a public official

under his control inspect books, documents, facilities and

other things of the Corporation.

2) If it is found that any unlawful or unreasonable acts are com-
mitted as a result of the inspection under the provisions of
paragraph (1), the Minister of Construction and Transportation
may order the Corporation to take corrective measures.

3) Any public official who conducts the inspection under the
provisions of paragraph (1), shall produce a certificgat-
cating his competence to the persons concerned.

2.91 Among other things, MOCT is empowered to permit use of, lend or concede
gratuitously any state property to KAAIn addition, KAA is required to annually
prepare business plahsind statements of accobfhior approval by the Minister of
Construction and Transportation. Funds can be borrowed by KAA from various
bodies with the approval of MOCY.

Korea Airport Corporation AgtArticle 16.

57 Ibid. Article 19.
68 |bid. Article 20.
5 |bid. Article 23.
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Legal Status

2.92 Article 3 of theKorea Airport Corporation Acstates that the Korea Airport
Corporation (that is, KAA) is a juristic person. Article 4(1) further states that the
"Corporation shall come into existence by making a registration of incorporation at
the location of its principal office."

Composition
2.93 Article 8 of theKorea AirportCorporation Actprescribes tb composition of
the Corporation. Specifically, it provides that:
Q The Corporation shall be composed of officers falling under
each of the following subparagraphs:

1. A president of the board of directors;
2. A vice-president;
3. Not more than five directors; and

4, An auditor.
2) The president, vice-president and aomdishall be appointed
and dismissed by the Minister of Construction and Transpor-
tation.
2.94 KAA's board of directof® is required to decide on “important mattefs."
The Act provides that "the board of directors shall be composed of the president,
vice-president and director§"Article 8(3) of the Act provides that:
"The directors shall be appointed and dismissed by the president with
the gproval of the Minister of Construction and Transportation."
2.95 The members of KAA's board of directors are not government empidyees.
Further, KAA employees are not government employees. However, Article 30 of the
Korea Airport Corporation Acprovides that officers and employees of KAA are to
be considered public officials in the application of certain provision of Korea's
Criminal Act Further, Article 13 of th&orea Airport Corporation Acprovides that
the employees are employed and dismissed as prescribed by KAA's articles of incor-
poration.

Role in Relation to Inchon International Airport Project

2.96 On 14 December 1991, the Korea Airports Corporation or KAA was listed as
a potential operator for the IIA project. This was achieved through an amendment to
Article 6(1) of theSeoul Airport ActArticle 6(1) as amended provided:
"The new airport construction project shall be implemented by the
state, local governments, the Korea Airport Corporation established
pursuant to the Korea Airport Corporation Act, or a government-
invested institution as determined by the Presidential Decree.”

70 Exhibit Kor-110 listsKAA directors.

"L Korea Airport Corporation AgtArticle 12(1).

2 |bid. Article 12(2).

3 Korea's Answer to Question 10 from the Panel, dated 3 November 1999.
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2.97 Simultaneously, thé&orea Airport Corporation Actwas amended. As
amended, Article 7, which defined the projects for which KAA is responsible, pro-
vided in sub-article 5-2 that KAA was responsible for:
"New airport construction project pursuant to paragraph 2 of Article 2
of Act on the Promotion of a New Airport for Seoul Metropolitan
Area Construction.”
2.98 Article 2 of theSeoul Airport Actvas also amended on 14 December 1991 to
provide that:
"2. The term "new airport construction project” means any of the
following activities:
€) Construction of such airport facilities as stipulated in
subparagraph 6 of Article 2 of the Aviation Act ...
(c) Construction of urban railways, roads and port facilities
etc. which are necessary to transport passengers and
cargo using the Seoul Metropolitan area new airport
(d) Creation of the infrastructure connected with airport
services such as convenience facilities for airport users
and persons etc. engaged in air transport service and
such other aviation-related services as determined by
the Presidential Decree ... air cargo distribution facili-
ties and information communication facilities etc.
(e) Creation of infrastructure for facilities beneficial to the
living such as accommodation facilities, etc., in favor
of persons engaged in aviation-related services and per-
sons who will be deprived of their residence because of
the new airportonstruction project; and
) Reclamation of public water surface to create the pro-
jected area for the construction of the new airport.”
2.99 Further, Article 4(6) of th®y-Laws of Korea Airport Corporatidh was
amended with the approval of the Minister of Transportation on 30 December 1991
to provide that KAA was required to, among other things, "build the new capital area
airport.”
2.100 On 31 January 1992, KAA established the New Airport Construction Office
to implement the IIA project.

Funding

2.101 During KAA's term as operator of the IIA project (that is, from 14 December
1991 until 14 August 1994), it exclusively relied upon government funds for the 1A
project in 1992; 78 per cent government funds, 3.5 per cent debts and bonds and 18
per cent other means in 1993; 77 per cent government funding, 21 per cent debts and
bonds and 1 per cent other means in 1994.

" Exhibit Kor-15.
S Sources of Fund fd¢AA (Exhibit Kor-109).
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