GERMAN YEARBOOK
OF INTERNATIONAL
LAW

VOLUME 46 - 2003

DUNCKEREHUMBLOT -BERLIN



GERMAN YEARBOOK OF INTERNATIONAL LAW
Volume 46 - 2003



Beginning in 1995, the Institut
fiir Internationales Recht an der Universitit Kiel
has changed its name to Walther-Schiicking-Institut
fiir Internationales Recht an der Universitit Kiel.

The views presented are those of the contributors
and do not reflect or represent
the Views of the Editors, Assistant Editors, or
Walther-Schiicking-Institut fiir Internationales Recht.

This Yearbook may be cited:
GYIL 46 (2003)

Please address communications to:
Editors
German Yearbook of International Law
Walther-Schiicking-Institut fiir Internationales Recht
an der Universitit Kiel
Olshausenstrasse 40, D-24098 Kiel
fax 49 431 880-1619
email yearbook@internat-recht.uni-kiel.de

All rights reserved
© 2004 Duncker & Humblot GmbH, Berlin
Printed by Color-Druck Dorfi GmbH, Berlin
Printed in Germany

ISSN 0344-3094
ISBN 3-428-11525-2

Gedruckt auf alterungsbestindigem (siurefreiem) Papier
entsprechend ISO 9706 &

Internet: http://www.duncker-humblot.de


mailto:yearbook@internat-recht.uni-kiel.de
http://www.duncker-humblot.de

GERMAN YEARBOOK
OF INTERNATIONAL LAW

JAHRBUCH FUR INTERNATIONALES RECHT

Volume 46 - 2003

DUNCKER & HUMBLOT / BERLIN



Founders:

Rudolf Laun - Hermann von Mangoldt

Editors:

Jost Delbriick, Rainer Hofmann and Andreas Zimmermann
Assistant Editors: Holger Scheel, Nilmini Silva-Send

Walther-Schiicking-Institut fiir Internationales Recht
an der Universitit Kiel

Advisory Board of the Institute:

Rudolf Bernhardt Eibe H. Riedel

Heidelberg Universitit Mannheim
Christine Chinkin Allan Rosas

London School of Economics Court of Justice of the European

Communities, Luxemburg

James Crawford Bruno Simma
University of Cambridge International Court of Justice,
Lori E Damrosch The Hague
Columbia University, Daniel Thiirer
New York Universitit Zirich
Vera Gowlland-Debbas Christian Tomuschat
Graduate Institute Humboldt-Universitit, Berlin
of International Studies,
Geneva Riidiger Wolfrum
Max-Planck-Institut fiir
Fred L. Morrison auslindisches 6ffentliches
University of Minnesota, Recht und Volkerrecht,

Minneapolis Heidelberg



Contents

Forum

Jochen Abr. Frowein: Is Public International Law Dead? ....................... 9

Focus Section
1973-2003: Thirty Years of German Membership in the United Nations

Andreas Zimmermann: Introductory Remarks 17
Jochen Abr. Frowein: From Two to One — Germany and the United Nations ... ... 20
Ingo Winkelmann: Germany’s Role in the Security Council of the United Nations

— Past and Present Involvement, Future Participation and European Accen-

BUALIOM — ottt ettt ettt e e e e 30

Torsten Stein: German Military Participation in United Nations Peacekeeping
Operations — Maybe too late, butnottoo little — ......................... 64

Robert Uerpmann: Implementation of United Nations Human Rights Law by German
Courts ... 87

Ulrich Beyerlin and Martin Reichard: German Participation in United Nations Environ-
mental Activities: From Stockholm to Johannesburg ..................... 123

Wolfgang Weiff: Shift in Paradigm: From the New International Economic Order to
the World Trade Organization — Germany’s Contribution to the Development

of International Economic Law — . ... ... .. ... .. i 171

Kirsten Schmalenbach: Germany’s Contribution to the Development of International

Criminal Law, International Disarmament Law, and the Law of Bioethics . . . .. 226
General Articles
Christof Heyns, Evarist Baims, and Magnus Killander: The African Union .......... 252

Allan Rosas: International Dispute Settlement: EU Practices and Procedures .. ... 284



6 Contents

Claus Dieter Classen: The Draft Treaty Establishing a Constitution for Europe: A
Contribution to the Improvement of Transparency, Proximity, and Efficiency of

the European Union ......... ... ... .. . i 323
Joachim Schwind: The Preamble of the Treaty Establishing a Constitution for Europe

— A Comment on the Work of the European Convention ................. 353
Max Uebe: Cyprus in the European Union 375

Gaetano Pentassuglia: Minority Issues as a Challenge in the European Court of
Human Rights: A Comparison with the Case Law of the United Nations Human
Rights COMMILtEE ... ....vttt ittt 401

Surya P. Subedi: The Legal Regime Concerning the Utlization of the Water
Resources of the River Ganges Basin ...................... ... ... ..... 452

Alexander Bebnsen: The Status of Mercenaries and Other Illegal Combatants Under
International Humanitaran Law .......... ... ... ... . i, 494

Vanessa Khingberg: (Former) Heads of State Before International(ized) Criminal
Courts: the Case of Charles Taylor Before the Special Court for Sietra Leone . .. 537

Reports

Jan Martin Lemnitzer und Philipp Wendel- Die Rechtsprechung des Internationalen

Gerichtshofes im Jahre 2003 ............... ... ... .. . . i 565
Mority Goedecke: Die Rechtsprechung des Europiischen Genchtshofes fiir

Menschenrechte im Jahre 2003 ......... ... ... ... 606
Sara Jotten und Julia Schiitze: Die Rechtsprechung des Internationalen Strafgerichts-

hofes fiir das ehemalige Jugoslawien im Jahre 2003 ....................... 635
Alexander Sgodruch und Carl-Sebastian Zoellner: Die Rechtsprechung des WTO-

Streitbeilegungsgremiums im Jahre 2003 ........... ... ..ol 675
Richard Happ: Awards and Decisions of ICSID Trbunals in 2003 .............. 711
Bjorn Elberling: Die Titigkeit der International Law Commission im Jahre 2003 .. 740

Book Reviews
Mashood A. Baderin: International Human Rights and Islamic Law (Schee)) . . . ... .. 768

Jiirgen F. Baur/Stephan Hobe (Hrsg.): Rechtsprobleme von Auslandsinvestitionen
Konzessionen, Vertragsanpassung, Vergabeverfahren (Happ) ............... 769



Contents 7

Natalie Bernard-Mangiron/ Baudouin Dupret: Egypt and Its Laws (Schee) ........... 77
Antonio Cassese: International Criminal Law (Orakbelashvili) ................. ... 772

Knut Dérmann (with contributions by Lowise Doswald-Beck and Robert Kolb): Elements
of War Crimes under the Rome Statute of the International Criminal Court; and
Roy S. Lee (ed.): The International Criminal Court: Elements of Crites and Rules
of Procedute and Evidence (Zimmermann) — ........ ... ... ... . ... ..., 775

Dirk Eblers (Hrsg.): Europiische Grundrechte und Grundfreiheiten (Schwind) .... 776

Hale Enayati: Die Garantie der individuellen Religionsfreiheit im Vélkerrecht unter
besonderer Beriicksichtigung der Stellung der Baha’i (Schee) ............... 780

Jochen Abr. Frowein/ Klaus Scharioth/ Ingo Winkelmann/ Riidiger Wolfrum (Hrsg.): Verhan-
deln fir den Frieden — Negotiating for Peace, Liber Amicorum Tono Eitel
(Thetfe) oo e 781
Christoph Grabenwarter: Europiische Menschenrechtskonvention (Bebnsen) .. . ... .. 784

Martti Koskenniemi: The Gentle Civilizer of Nations. The Rise and Fall of Inter-
national Law 1870-1960 (Tams) ... 787

G. Gregory Letterman: Basics of Multilateral Institutions and Multinational
Otganizations: Economics and Commerce (Gerdung) ..................... 789

Ernst-Joachim Mestmdcker: Wirtschaft und Verfassung in der Europiischen Union

(Sehwind) ... 794
Jéirgen Meyer (ed.): Kommentar zur Charta der Grundrechte der Europiischen Union

Marting) 797
Jens Meyer-Ladewig: EMRK Handkommentar (Ksibler) 799
Lindsay Moir: The Law of Internal Armed Conflict (Kesslr) ................... 802

Anne Peters: Einfihrung in die Europiische Menschenrechtskonvention (Bebnsen) 805
Dieter H. Scheuing (Hrsg.): Europiische Verfassungsordnung (Schwind) ......... .. 808

Sabine von Schorlemer (Hrsg.): Praxis-Handbuch UNO. Die Vereinten Nationen im
Lichte globaler Herausforderungen (Winkelmann) ......................... 810

Frank Selbmann: Der Tatbestand des Genozids im Voélkerstrafrecht; and Hans Vest:
Genozid durch organisatorische Machtapparate. — An der Grenze von
individueller und kollektiver Verantwortlichkeit (Mennecke) ................. 812

Rudolf Streing (Hrsg): EUV/EGV, Vertrag tiber die Europiische Union und
Vertrag zur Griindung der Europiischen Gemeinschaft (Zimmermana) . . . . . . .. 816

UNCTAD (ed.): International Investment Instruments: A Compendium (Wardin) 817



8 Contents

Wolfgang Graf Viitzthum/ Ingo Winkelmann (Hrsg.): Bosnien-Herzegowina im Horizont
Europas. Demokratische und féderale Elemente der Staatswerdung in Siidost-
europa (Steinberger) ... .. ...

Gerbard Werle (unter Mitarbeit von Florian Jeflberger, Wulf Burchards, Barbara Liiders,
Stephan Meseke und Volker Nerlich): Volkerstrafrecht (Mennecke) .. ............

Salvatore Zappali: Human Rights in International Criminal Proceedings
(Orakhelashvil) . ... .. .

Books Received

List of Contributors

819

833



FORUM

Is Public International Law Dead?

By Jochen Abr. Frowein

A. Even a Dramatic Violation of International Law
Does not Kill Public International Law

After the armed intervention of the United States and Great Britain in Iraq
there are many voices which see public international law as threatened. Most pub-
lic international lawyers are of the opinion that this intervention was illegal. There-
fore, a revision of the rules of public international law and of the Charter of the
United Nations is seen as an important issue. Even if that is not a very realistic
perspective, one should take the concern seriously. It can probably be said that be-
tween the fall of 2002 and the summer of 2003 the importance of public interna-
tional law was seen much more clearly by the general public than before. The use
of armed force against a state without clear justification is certainly a dramatic
violation of fundamental rules of public international law as enshrined in the
United Nations Charter. But even a dramatic violation should not be seen as a rea-
son that the international legal order is put into question. Public international law
is not only concerned with the prohibition of the use of force. The number of
treaties under public international law which are the basis for international com-
merce, telecommunication and traffic as well as the rules concerning the protec-
tion of international human rights are not affected by a violation of the kind at
issue here. Every expert knows that the majority of public international law rules
are observed without any difficulty by the states concerned. This is the same as
with the rules of domestic law where a fundamental breach does not put into
question the general legal order.

B. The Prohibition of Force is Generally Recognized

It is rather surprising that even authors who claim expertise in public interna-
tional law put forward the proposition that with the Iraq events the prohibition of
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use of force as enshrined in the United Nations Charter is no longer valid.' In
support of this, the position is advanced that the negotiations concerning Security
Council Resolution 1441 in November 2002 and the behavior of the United States
have shown that there is no longer an opinio uris, that is to say a recognition that
the prohibition to use force under Article 2 para. 4 of the United Nations Charter
is binding on all states. It is certainly correct that the behavior of states should be
studied and analyzed with respect to public international law. It is also true that
customary public international law presupposes that states abide by practice and
the so called opinio iuris, i.e. the opinion that the rule is valid. Treaty law as the law
of the United Nations Charter can, under certain circumstances, be derogated by
practice. However this is a process which is recognized only in very exceptional
cases. For such a process it is required that all or the great majority of states
bound by the treaty in question show in their behavior and in their legal declara-
tions that they deny its binding force . Only in such an exceptional case can one
discuss whether a specific treaty as the United Nations Charter has lost its validity.
In that respect it is of particular importance that single states — even the mightiest
ones bound by the treaty-regime cannot by their behavior and by declarations
derogate a treaty binding under public international law.

It is here where the dramatic misjudgment of the proposition that the prohibi-
tion under Article 2 para. 4 of the United Nations Charter is no longer in force
should be seen. There is not one Member State of the United Nations which in the
context of the Iraq issues has — either in the Security Council or outside — taken
the position that the Charter is no longer a binding treaty. This position has not
even been taken by either the United States or Great Britain. Both states have in
the clearest manner possible shown that they recognize the binding force of the
Charter. In this context it is particulatly relevant how the United States and Britain
have explained their actions in their formal declarations vis-d-vis the Security
Council. The general public is of course concerned with the political declarations
by the United States President. Where the analysis is concerned with public inter-
national law however, the sort of position taken in the legally relevant declarations
vis-d-vis the Security Council is much more important. In formal letters to the
President of the Security Council on 20 March 2003 the United States and Great
Britain justified their military action against Iraq.”> Australia has given its explana-
tion in the same way. All three states have expressly referred to the resolutions of
the Security Council which according to them allow for armed intervention where
Iraq violates its obligations under these resolutions. It is in particular the resolu-
tion mandating the use of force for the liberation of Kuwait in 1990 (Resolution

' Michael J. Glennon, Why the Security Council Failed, Foreign Affairs, vol. 82, 2003,
16 et seq.
2See UN Doc. S/2003/351 of 21 March 2003.
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678 which is referred to in that respect and the states concerned take the position
that Resolution 1441 of 2002 clearly presupposes the continuing validity of this
old resolution. I am of the opinion that this legal position is wrong. The practice
of the Security Council, in particular the armistice Resolution 687, clearly shows
that it is only the Security Council which could authorize a new armed interven-
tion. What is important in our context, however, is that the position of the United
States and Britain, which had been advanced many times before, is not something
completely unheard of in public international law. The United States had taken the
position several times that in case of a violation of the disarmament obligations by
Iraq the United States would consider that this is a material breach of the armistice
conditions which, under general international law, could justify the continuation of
armed action. Although I do not agree with this line of argument one must recog-
nize that the justification advanced is one which is within the security system laid
down by the United Nations Charter and cannot be interpreted as putting into
question the Charter itself.

It is of particular importance that this justification does not advance the theory
according to which the intervention against Iraq can be justified on the basis of
the right to self-defense under Article 51 of the United Nations Charter. This
would have had a completely different dimension. It is correct that the declaration
to the President of the Security Council by the United States, in contrast to those
from Britain and Australia, also refers to the wider context of the action. The
United States argues:

The actions that coalition forces are undertaking are an appropriate response (to the
violations). They are necessary steps to defend the United States and the International
Community from the threat posed by Iraq and to restore international peace and
security in the area. Further delay would simply allow Iraq to continue its unlawful and
threatening conduct.
The United States uses the notion “defend.” However, it is certainly not by acci-
dent that the declaration by the United States does not refer to Article 51 of the
Charter and does not use the technical term “self-defense.” This last paragraph
must be seen as an additional argument by which the action is being put into the
context of maintenance of peace. Since the Security Council had, in many resolu-
tions, recognized that Iraq threatens international peace and security as in Resolu-
tion 1441 in 2002,” this is completely understandable.

However, this analysis shows that armed intervention in Iraq should not be
seen as an example for an extended right of self-defense in the sense of prevention
or pre-emption but as an action which, according to the acting states, was based
on a Security Council mandate. Even if that is seen as wrong, as is the position of

3 SC Res. 678 of 29 November 1990.
*SC Res. 687 of 3 April 1991.
5 SC Res. 1441 of 8 November 2002.



