Table of Contents

PIEEACE ..ovoveeiieeeeeee ettt ettt ettt ebe S a ket e b et et et e st e e e b et seebe st eseebenaeseane

OVErVIEW Of CONTENES .......c.ooviiiiiiiiciieieiceeectcee ettt fre st e ss e esese e sesseseesessesnnd

Table Of CONEENLS .....c.ceeoiieeeeeiiieieeiete ettt ettt et sese st s saesabe e s e e T et eseneaes

ADDIEVIALIONS ..ottt ettt et ettt e st e e s e bensesessenaesesensesessenaesenne

Introduction ..........cooceeveverennnnnne
L

1L
111

Legal nature of the GmbH ..
History ...ooeveveeieicicia
Importance .......cccooeeeverinnnnes
1. German corporate landscape
2. Statistics ....coevvveereiriciece .
3. Reason for the popularity of the GmbH ..o

Chapter 1: FOrmation ... e

L

II.

IIL.

Iv.
. No prepayments of share capital ..........cccccoeviviiiiiniiiiiniiicnes
VL

VIL

OVEIVIEW .ot
1. Summary outline of formation process ....
2. Pre-registration and pre-formation phases .
Formation by contributions in cash ..........ccccccc.......
1. Share contributions to be set forth in the articles ....................
2. Minimum payment requirements for registration purposes
Formation by contributions in kind. ........ccccccoeiiiiil
1. Contributions in kind to be set forth in the articles ...........ccccoooeenieriiinnnnn.
2. Report on the formation by contributions in Kind .........cccccceoeverniniiciniicnincnes
3. Liability of shareholders for shortfall in value (Differenzhaftung)
Confirmation of payment by managing director ............ccccooovvevcnviiiicnincnicicnns

Articles of association
1. COMEENES .ottt ettt
a) Mandatory ProvisSions ...
aa) Share capital .

DD) SHATES ...evveiiieieieieteiee ettt sttt sttt s et b s eaesenenees

CC) SNATENOLAETS ..c.vveieieieieiiieieieee ettt sa s s et se e sesens

dd) Firm name

€€) DOMUCIIE ...

ff) BUSINESS PUIPOSE ...ocooieiiiiiicici e

b) Desireable additional provisions
Aa) FISCAl YT ....ourviieiiii e

bb) Company’s JOUINALS .........c..ccoiriiriieiiiiec s

cc) Signing authority of managing directors

dd) FOrmation COSES .....c.ceuiurimmmiriiiriiiririeisisiesise st

¢) Further provisions ...

2. Rules of interpretation
Execution of the formation deed and the articles of association .............c.ceeeveeieirence
1. Procedure of notarial 1€COTding .........c.coccoveieiiiniciiinicicce e
. Language of the articles
. Authority of signatories
. Power of attOrney .........cccocviiiiiiiiiicc s
a) Form requirement ..
b) Execution @abroad. ...........ccoeviieirinininiiiiicn s
c) Powers of attorney from non-German legal entities .............ccccooeeiiiincnnn

= W N




X

VIIL

IX.

Chapter 2: Managing Director

L
1L

1L

VL

VIL
VIIL

. “Formation” by acquisition of shares in a shelf GmbH

. Management of the GmbH  ...........cccooooiiriiiiic
. Appointment and revocation of appointment ....

The GmbH - Table of Contents

Application and registration
1. APPLCALION evoeieiec e e

2. Notarial certification of the application letter to the commercial register ............
3. RegIStration .......coveeevevieiieiicce bt .
4. PUDLCAtION oooieoiicici e bt
Subsequent amendments of the articles ...t
1. Shareholders’ resolution
2. Application for registration ...
3. Registration and publication ............coooiiiiiinii e e

1. Shelf COMPANIES .....ccvurviiiiciiiici e
2. Observance of fOrmation TULES .........cceceeerieiereirinieeeieeeeree e eseeenes

Corporate body .......ccccvviriniiiei e
Legal prerequisites for being eligible as managing director ...........cc.cccoocvueiuvivicinnnes
1. Natural Person .......ociiiiiiiieci e
2. No criminal record .
3. NAtONALY v
a) Appointment of foreign nationals ...
b) Execution of application letter abroad .
4. No conflicting other offices ....................
Representation of the GmbH .....
1. Scope of authority ........c.ccceuueee
a) Statutory scope of authority ...
b) Limitation of the scope of authority .
2. Statutory regime of signing authority ..
a) Statutory signing authority ...........
b) Extension of signing authority ..........cccccccocvvevvinirnininnnns
3. Prohibition of self-contracting and multiple representation
a) Section 181 Civil COde .....coovvvvereeiririerieiereiieieeeseereseenns
b) Release from the restrictions of section 181 Civil Code .

1. Appointment ...
2. Service contract ..................
3. Revocation of appointment ................
4. Registration in the commercial register
Tasks and obligations ..........c.ccccoueiviieiniecicinnans
1. Ensuring compliance with applicable laws ....
2. Ensuring maintenance of the share capital .
3. Bookkeeping/accounts/taxes ...................
a) Bookkeeping and accounts .........
b) Taxes/social security payments
c) Storage of books and records ........c..cccccuue.
4. Preparing and calling shareholders’ meetings ...
. Obligation not to compete ........c.ccccooeuriernncnans
a) Statutory obligation for term of office ........ccocooriiiiiiiiiii
b) Post-contractual non-compete Clauses ...........cccoceveveeuriririeinincnicieeee e
6. Filings with the commercial register ....
7. BUSINESS 1ELLETS ....oovevveiiiii e
8. Application for the opening of insolvency proceedings ............cccceoeuveuviiriinricininns
Instructions from the shareholders .
LIADIIEY v
1 GeNETAL oo e
2. D&O liability inSUTANCE .......c.coueveiiiiciiieicieiei e

[$)]

19
19
19
20
20
20
20
21
21
22
22
22

23
24



The

GmbH - Table of Contents

Chapter 3: Shareholders’ Meeting ...........cc.ccoooiimomeiiiciii e e i

I
II.

IIL.

Iv.

VL
VIL

. Majority requirements for resolutions ..

Principal corporate body ..........cccovriuiiiiinan
Competencies of the shareholders’ meeting
1. COMPELeNCIeS ....vevvevrircreiieiercre e
2. Shifting of competencies to other corporate bodies .
Calling shareholders’ meetings .........ccccccvueuvivisiboiisiirininincncninns
1. Frequency of and reasons for calling shareholders’ meetings ..
2. Notice requirements ...
3. Right of participation .
4. ChaiImMaI ..o
5. Single member COMPANY .....c.cuvviriiiiiiiiiiic e
Voting rights
1. Exercising vOting rights ..o
2. Different classes Of SNATES ..........cocvueieiniiniieiieiici e
3. Voting another’s shares

a) Form requirements ..o

b) Scope and dUration ...
. Prohibition of voting .
. Voting commitments/voting pool agreements .............cccoevvvieurcnirennieiicnsennennns
. Fiduciary duty to vote in good faith .........cccccceviviiiiiiiiiiccc,

N U1 =

1. Simple MAJOTItY ..cooveeiiieieeici e
2. Majority of three quarters of the votes cast .........ccccceueiiiiniiiiiisici
3. Consent of all shareholders
Form requirements for r€SOIUIONS ........cccovvviuririiniciiece e
Deficiencies of reSOIULIONS ........cvviuriiiiieiiiiiic e
1. General
2. Resolutions that are null and void ...,
3. Resolutions subject t0 avOidance ..o

a) Reasons for avoidance

b) Time limit fOr aVOIAANCE .....oveveereereiiirieieiieieieeete ettt s

¢) Avoidance only by shareholders ..o

Chapter 4: Supervisory Board ...

L

1L

IIL.

Iv.

The traditional structure of a German GmbH .
1. Corporate bodies ........cccccoeuevvrriciicrcininnnes
2. Competencies of corporate bodies ...............
The impact of employee co-determination acts .........cc.cccccevuvcevieircricnnee.
1. Establishment of a supervisory board with employee representation .
2. Co-determination acts of practical relevance ...........ccccccoceeiirinieiininne,
a) Co-Determination Act .......c.cccceeeeeeeecununee
b) One Third Participation Act ..........c..........
3. Competence to appoint managing directors
a) One Third Participation Act .........ccceeuuce.
b) Co-Determination Act .............
Installation of the supervisory board .
1. Number and election of members ..
a) One Third Participation Act ...
b) Co-Determination Act ..........
2. Persons eligible .........ccccocovvnirniniiininrcinn
3. Notification and publication requirements ...........ccccocoeuvervcrinrrinnnee
Rights and responsibilities of the members of the supervisory board
1. Management SUPEIVISION ......cccoeeiriiiniiiiinieiiiniisi e
a) Monitoring function ...
b) Catalogue of transactions requiring the consent of supervisory board
C) AddIitioNal fUNCHONS ...vouiirieiiiieieirieieie ettt ettt sa e senene
2. Right of inspection and examination/TePOrts ...........ccoceuereirurrrieiiereeeicieiecienes



Xl

VL

. Meetings and resolutions of the supervisory board

The GmbH - Table of Contents

3. Call of shareholders’ meetings ..........cccocuiuiemuerieiicieiieice i e st
4. Review of annual financial statements by the supervisory board
a) Review of annual financial statements
b) Report on results of review
¢) Appointment of the auditor
5. DULY Of CATE ..ot e
6. Right of participation in shareholders’ meetings .

1. MEEHNGS .ottt ks b
2. Resolutions by way of written proceedings
3. Frequency of MEetings ........cccovvevieiiiiiinicicieiccc e
Avoiding co-determination ...
1. One Third Participation Act .

a) Conversion into @ GMbBH & Co. KG .....ccvveueuvinieeenicicinieeinineeeieineesesnesesesseneaeneene

b) Groups of COMPANIES ........ccviiiiiiiiecie s e
2. Co-Determination ACt ........cccceieviiiciciei et

Chapter 5: Financial ReIme ..........c.cccooiiiiiiiiiiiiiiiiicccccece e

L

II.

IIL.

Payment of share capital .........ccccocoeviiiiiiiiiiii e
1. General
2. Contributions in Cash ........cooiuiiiiiiiei e
3. Contributions in Kind .......c..cooiiiiiii
4. Hidden contributions in kind (verdeckte Sacheinlagen)
) BasiC CONCEPL cououieiiiicic e
b) Legal CONSEQUENCES .........cuevueviriiriciiciceicic et
¢) Curing hidden contributions in kind .
5. Forfeiture (Kaduzierung) of Shares ...
@) FOTTOITUTE ..ottt
b) Liability of predecessors in title
¢) Secondary liability of co-shareholders ...
6. Liability for deficit balance at registration (Unterbilanzhaftung) ............ccccccc......
Maintenance of share capital
1. No payments to shareholders that result in a deficit balance situation ................
a) Forbidden payments to shareholders .........c.ccccoeviviiiininiinniniicniccccnes
b) Deficit balance (Unterbilanz)
¢) Future sharehOlder ...
2. Legal consequences of violation of capital maintenance rules ...........cc.cccoceeeuee.
a) Claim of the company for repayment .
D) INO SEE-OFf .ttt ettt ettt ettt se s
¢) Secondary liability of co-shareholders ..........c.ccccoovuiiviniiininiinicccce
d) Liability of managing directors .........
e) Statute of limitation .................
3. Loans to shareholders (upstream loans) ..
a) Arm’s length terms ..o,
b) No violation of capital maintenance rules .
¢) Cash pooling .......ccccveeveirieiiciecciciae,
d) Upstream securities ............ccccocveruerurinericrrcnnn.
4. Loans to managing directors and senior officers ..
5. Treasury Stock ...
a) Observance of capital maintenance rules
D) RESEIVE ..o
¢) No exercise of rights attaching to treasury stock .
Changes of the registered share capital ......................
1. Capital increase ...............
a) Ordinary capital increase ...........ccccocovevvviiicnincnicinenne
aa) No obligation to inject additional equity funds
bb) Amendment of the articles ..
cc) Subscription to New Shares ...




The GmbH - Table of Contents

dd) Application for 1egistration .........c.coeerieieiiiieicie i e

ee) Registration ..........ccooouoevrieicininicniiie e
b) Capital increase by capitalization of reserves
aa) Timing .....cccovveevvceicec e .
bb) Balance Sheet .........c.ovviviviririniiece i Bttt
CC) AUAIE 1ottt sttt
dd) Capital or profit reserves .
ee) Effects 0N Shares ...t
ff) Application for registration ..o e e
2. Capital decrease
a) Ordinary capital decrease ...
A8) GENETAL ...ttt
bb) Protection of creditors ... .
b) Simplified capital deCrease ..........ccoeeverurrviriieiieieieie e
IV. Shareholder loans (downstream 10ans) ..ot
1. General .
2. Debt/equity ratio —safe haven ...
3. Terms of the loan agreement ..o e

4. Loans considered as substitute for equity (Kapitalersatz)

a) Criteria for a loan to be qualified as substitute for equity ..........cccoecovvirvirunnnce.
b) Granting of a loan before @ Crisis ..o
) Legal consequences
aa) In insolvency proceedings ...........ccoooceeueieiiiieiciciieiciec e
bb) Outside insolvency proceedings ...........ccccoeueveieeiiriiniiiniiniisicieieeieesienians
d) No circumvention
aa) Sureties and guarantees substituting equity ........c.ccccocovvvviiiiiiiiiniinnns
bb) Loans from closely connected third parties ...........ccccocvvvevivicviciicriinincnnns
e) Granting of rights to use an asset (kapitalersetzende Gebrauchsiiberlassung) ......
f) Exempted shareholders ...
V. Piercing the corporate Veil ...
1. Basic principle of limited liability
2. Exception to the basic principle: Piercing the corporate veil .........cccccoevrrririnnnne.
Q) OVEIVIEW ..ttt b et e se st eseebe et esesteneesenne
b) Substantial undercapitalizition .. .
€) MINGING Of @SSELS ....vucvuiuiiiiiiiiiii s
d) Blurring shareholder and company spheres ..o,
e) Destructive intervention (existenzgefihrdender Eingriff) . .
f) Abuse of legal fOIm .........c.oouiiiiii s
g) Liability of the ultimate parent ...
VI. Financial statements
1. Size of the COMPANY .....cvvvviiiiiiic s
2. Preparation of the financial statements .........cccccceeviiivirieiiiniicicns
3. Appropriation of profits
4. Filing of the financial statements with the commercial register /publication ......
a) Filing/publication reqUirements .............ccooeuorueieiiiiniciccieiece e
b) Consequences of failure to comply with filing duties ............ccccoeeriiiriirnnnnes

Chapter 6: Changes in shareholdership ...

I. Assignment Of SNATES ..o s
1. Assignability of shares ...
2. ReSEIICHONS ...cuvvvieiieieiiirieiceirecrcereer e

a) Restriction clauses in the articles of association
b) No share certificates ...
) Pre-emptive rights .......cccooooriiiiiiiiin,
d) Requirement to obtain the consent of SPOUSES .........c..ccceveveuricirieiiciiieieecines
e) Unwritten requirement of consent (Holzmiiller doctrine) ........ccccccocvvvvvvvvnncnnee.

aa) APPLCADILILY ...ooveiieiicic e




XV The GmbH - Table of Contents

bb) The Holzmiiller decision
cc) The Gelatine deciSions ..........cceeeeeeeeeiiiitvnccncceccecinn
3. Notarial fOrm ..o bR
a) Notarial recording of deed of assignment and purchase or sale obligation ....
b) Notifications to authorities by the notary ...
¢) Notarial recording abroad by a foreign notary ........c..cccoocvueurcviriivicinivienncnns
4. Notification to the company pursuant to section 16 LLCA
A) NOHFICATION e bbb
b) Effects of the NOtification ..........ccceueueueieieieieieieieieiicee e e ettt b
c) Knowledge otherwise obtained ....
d) Liability of assignee and assignor
€) Defective assigNIMeEnt .........cccocvuiuiiiiinieiininic s
5. Assignment of a portion of a share .
6. Revised shareholders’ list ..........cccoruiieiiieiiiiiic e
7. Assignment of shares in a shelf company ..........cccccoooeiiiiiiiiic,
II. Redemption of shares
1. PIere@qUISItES .....ovovuiviiieiiiticcttt e
a) Permission clause in the artiCles ........coceeeeririeeirieieeeseeeeeeeeieeeet e esaenas
aa) Redemption against the will of the shareholder ..
bb) Redemption with the consent of the shareholder
b) Fully paid up Share ... e
¢) Shareholders’ resolution ..
d) Declaration of redemption ..........cccorieiieciiicii e
2. CONSEQUEIICES ....ovvviviieiiriei st
a) Redeemed share ceases to exist
b) Effects on registered share capital and nominal amounts of remaining
SRATES oot
aa) Registered share capital .
bb) Rights and obligations of remaining shareholders ............ccccccooveirinnnnin
cc) Nominal amounts of remaining shares ...,
III. Forfeiture of shares
IV. Abandonment of Shares .........cccocoveieiiiniriieic e
V. Expulsion of a shareholder ...
1. General
2. PIeT@QUISIEES ..ooiieieiiiiiicicicictctcicct s
A) GOOM CAUSE ...ttt
b) Shareholders’ resolution ..
€) Action for eXPulSion ...t
d) COMPENSALION ....ooevicieiicici e
3. Legal consequences .
VI. Withdrawal of a shareholder ...
1. GENETAL .
2. Prerequisites ..
Q) GOOM CAUSE ...ttt
b) Declaration of Withdrawal ..........ccceeiririiiniiiiiicceeecceeeeeeeereeiereae e
¢) Decision of the company with respect to the share ...

Chapter 7: TransSfOrmations ...........cccccvieieicierniiemrieeeeete et esesesenssaesenseseaens

I. Introduction to the Transformation ACt .........ccccccvueuiiviiiiniiiine e
1. Particular importance for changing group structures
2. Reasons for changes to corporate structures ................
3. Transformation Act ..o
a) Types of transformation most commonly occurring
b) Some advantages of transformation pursuant to the Transformation Act ......
¢) Primary purpose of the Transformation Act
d) Cross-border mergers ...........ccoeuveuvieiienninnne
II. Merger .....cccovvvvvvvncnnnns
1. PUIrPOSE Of @ METGET «..ocovvveiiiiiiiicicicrcse et




The GmbH - Table of Contents

9.
10.
11.
12.

. Merger report

. Application for registration in the commercial register

. Legal forms eligible for merger ............cooeuerioiiiiiiiice i i
. General outline of merger proceedings
. Merger agreement ............ooueuevirieiiinee e e

a) Contents of the merger agreement ...........ccccoovvrvveriiiininnnnnnns
b) Submission of the merger agreement to the works councils ..........cocveviniiiins
¢) Execution of the merger agreement ..ot

a) Contents of METZEr TEPOTT ......oorviuieiiieiiteieic et
b) Execution of MeTrger rePOIt ........coocuiuiuriiieiciiieice i et
c) Waiver of merger report ....

. Audit Of the MeTZeT ...cooviii e

Shareholders’ reSOIUtIONS ........cciviuiiiiiiiciic e
a) Majority and form requirements .
B) TIMINE oo
€) Capital INCIEASE ......coeviiieeiiieic e

a) Form requirements of application letter ............cccooeoevienicinininiieiiceecees
b) Contents of application letter ............ccoovvvirieiiiniriiiniciecec e
¢) Attachments to application letter .
Registration/publication/effects ...,
Rights Of CredItOrS ......vuiiuieiiiicicicicn s
Managing and supervisory bodies of the predecessor entity .
Domination and profit and loss absorption agreements .............cccoeueveiieiieiieninns

TIL. COMNVETSION ...viuvieiviteieieetet ettt ettt ettt et et be s easese s eseesessessesesseseesessessesesessesesenseseas

O 0N ONUT W~

. Purpose of a conversion
. Legal forms eligible for CONVETSION .........cccoouimimriciiiiiiiiiiiccccinnes
. General outline of conversion proceedings ...........cccocvereviiiniiieiiiniiieeenes
. Draft conversion resolution
. Submission of the draft conversion resolution to the works council ..................
. CONVEISION T@POTL w..uviieeieiciict st
. Adoption of the conversion resolution
. Application for registration in the commercial register ...........ccccocovvvrrriinrinnnnnes
. Registration/publication/effects ...
10.

11.

12.

IV. Splitting
1.

Rights of creditors .
Conversion from a GmbH to @ GMbH & Co. KG .....ouveveeicicieieenecnciceeans
Domination and profit and loss absorption agreements ..........c.cccoeooevrrnrerrennnnes

Purpose of a SPLitting .........ccoveiiuiiiiiicc e

2. Available types of SPLttNgs .......cccccoeveviiiririiicic e
3. Legal forms eligible for splitting
4.

5. Splitting and transfer agreement ............c.oocveuecucieinieinieccce s

General outline of splitting proceedings ............ccoeuveverivcnieiicienincsicceens

a) Contents of the splitting and transfer agreement .........c.cccoeeuvvirrnininincncencs
b) Submission of the splitting and transfer agreement to the works council ....
¢) Execution of the splitting and transfer agreement .........ccccccoooveriiriirininnncnnn.

. SPLitting 1€POrt ..ov.vevecvieicie
. Audit of the splitting
. Shareholders’ resolutions

a) Majority /form .............
b) Timing .............
c) Capital increase ....
d) Capital decrease ..........cccocoeevriiiiciiciciciccicece

. Application for registration in the commercial register ...
10.
11.

Registration/publication/effects .........cccccooevvriinicnnnnnes
Rights/protection of creditors ..
a) Right to claim SecUrity .......cccooviviciiiniciiiiicnens
b) Joint and several liability of entities involved in the splitting ...........ccccce.....

XV

115
115
116
116
117
118
119
119
119
120
120
120
120
121
121
122
122
122
122
123
124
124
125
125
125
125
126
126
127
127
127
128
129
129
129
130
131
131
131
131
132
133
133
134
134
134
134
135
135
135
135
135
136
137
137
137
138



XVI The GmbH - Table of Contents

12. Spin-off or hive-out of contracts containing restriction of assignment clauses .
a) The 1egal iSSUE «.......ouoviiiiici et

b) Treatment of the issue
aa) Judicial precedents .. .

bb) Legal aUhOIS ......ccoviviiiiiiiicc i iesssss i sssssssssaensssssenss

C) CONCIUSION <.ttt ettt ab e e bbbttt ettt ettt sttt

13. Domination and profit and loss absorption agreements ...........cccccovuerrrerrurnunn.

Chapter 8: Groups of COMPANIES .........cccciuiuiuiiiiiiiiiiiiiiiiiic b sasee

L GeNETAl ..o ek e
II. Groups of companies based on the existence of control ...........c.cccooeeriiiiiiiiiicnnnnns
III. Groups of companies based on contract
IV. Domination and profit and loss absorption agreements ..........cccccecoeveeuriciinrecrnncnnee.
1o ODJECE i
2. Tax motives
3. Entering into of the agreement ..o
a) Execution of the agreement by managing directors ..........ccccocovveieirinenninnnnes
b) Form requirements ...........ccccccooevrioieiinieicicciciecie,
C) Shareholders’ CONSENL ...ttt ettt
d) Registration in commercial register ..o
4. Termination of the agreement ...........

a) Termination with notice .......
b) Termination by operation of law
aa) Merger .......ccooeeveieriienniniiennn,
bb) Conversion ...
€C) SPLttNG ooveeicicic
¢) Termination without notice for good cause
A8) METEET ...cecvriciiicc e,
bb) Conversion
cC) SPLtting .....cccvvvvvvvviiinnee.

d) Cancellation by mutual consent ...
e) Termination in the event of the disposal of the dominated entity .
f) Registration in the commercial register ..o

Chapter 9: Liquidation ...

L General ..o e
II. Overview of the liquidation proceedings .
III. Shareholders’ T@SOIUtION ........cvviierieriieiicicice e e
IV. Registration and publication ..........cccccvcviriieinirinii s
1. Application for registration .

2. Publication of the dissolution by the company ..........c.ccccocveureiverieiieiieininieiscieinns

V. Liquidation PIOCESS ......ccoieiiveiuciiieiiciicie ittt
1. Sale of assets/discharge of liabilities / collection of receivables

2. Corporate structure left intact ..........cocoeieveeieiieiiiiiieii

3. Shareholder receivables and payables ............ccccoovvuininireinicnecec e

VI End of HQUIdation ......ccouiueiiiiiiiiiiiciic s ese e

Chapter 10: The GMDH & C0. KG ........cocueieueeiiciiiciereeeeeeeeeeeieseeeae e seesenssaesessessaens

L General ......ccccooeveinncciciees

II. Legal nature of the GmbH & Co. KG
1. The basic structure of a KG ..............

a) Two different classes of partners ..

b) Liability of the partners of a KG .

aa) General Partner ...t

bb) Limited partner ... s

¢) Resolutions/amendments of the partnership agreement

aa) Unanimity /no filing of partnership agreement ...........ccccccoevvuniivivininricnninns

bb) Core elements rule (Kernbereichslehre) /specification rule (Bestimmtheits-

GUUNASALZ) .o

139
139
140
140
140
141
141

143

143
144
145
145
145
146
146
146
146
147
147
147
147
147
148
148
148
148
148
149
149
150
150
151

153

153
153
154
154
154
155
155
155
155
156
156

159

159
159
160
160
160
160
160
161
161

161



The GmbH - Table of Contents XVII

d) Applications to the commercial register 161

e) Assignment of partnership interests .......c...c..ccoooeeeiennn 162

f) Treatment for taX PUIPOSES .......ccvvveevrueiiovecieneiciieecines 162

2. Effects of a GmbH being the general partnerof a KG 162

a) Limited Hability .........cccooiiiiiiiiciiics it siiscsssssssssssesssssssesssssnsssnns 162

b) Possible structures of a GIMbH & C0. KG .....oloeciivunninininiiiiiiececeeeeceeeeea 163

III. Reasons for choosing a GmbH & Co. KG . . 163
1. Flexibility combined with limited Lability ... 163

2. Outside management PersonNel ... it eeasea b 163

3. Avoiding co-determination . loe4

a) One Third Participation ACt ... 164

b) Co-DeteImMiNation ACE ....cocceivieieeirieieiieieeseeieeet st sssseese s s sassesesesessesas 164
Chapter 11: Use of foreign legal forms in Germany ............ccccooevieiiiniciciiicicicccen 165
L. The “Inspire Art” judgment of the European Court of Justice ........ccccooveiirmeninnee. 166

II. Consequences in practice: the English Ltd ........ccccooviieieiiniiniiiniiin, 167
III. The Ltd: a viable alternative legal form for doing business in Germany? 167
1. No minimum share capital requirement ............cccooeovveerirrniniicncncneceeeeees 167

2. Liability of shareholders and directors .........ccccocvvuviiiiniciiininiicnciccccines 168

3. Registration of a branch in Germany .... 169

4. Increased administrative eXPenses ..........c.cocooveurieieicinieeiiieiecee e 170

5. CONCIUSION ..ot 171
LAteratiire .......c.coovoiiiii e 173
About the AULNOT .........ooii e 183

TIUAEX ottt et ettt n et et s et e st e neete e sebenteneesenaenene 185






